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‘BIENNIAL REPORT 


OF THE ' 


- COMMISSIONER OF STATE LANDS. 


OFFICE COMMISSIONER STATE LANDS, . 
LITTLE Rock, ARK., October 15, 1878. 


His Excellency W. R. Miller, | 
A ! Governor of the State of Arkansas: 


Sir—It becomes my duty, as Commissioner of State Lands, 
to submit, through your Excellency, to the General Assembly, 
my Biennial Report, embracing the transactions of this Depart- 
ment for the two years commencing October 1, 1876, and 
ending September 30, 1878. 

Like all Departments of the Government, this has been em- 
barrassed, more or less, during the past two years, on account of 
the want of currency to pay current expenses, often necessitating 
the most stringent measures of economy and embarrassing no 
little the effective working of the Department. ` Notwithstand- ` 
ing these drawbacks, I am happy to state that every employe 
has remained faithfully at his post, and I go out of office now 
with the same men in the Department who commenced with me 
on the 21st May, 1874, over four and a half years ago. With 
their aid, order and'system has been inaugurated in the Land 
Department, and it can now be pointed to with pride as one of 
the most valuable adjuncts of the State Government. Something 
of the operations of the Department for the. period embraced 
in this report may be gained by: the statements which follow: 


x 
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a SCHOOL LANDS. : 


T recommended the passage, by the last Legislature, of a law 
looking to some effective system for the disposal of School Lands, 
but that body failed to give the subject the attention it deserved. 
As stated in previous reports, I consider the credit system the 
most vieious and unsatisfaetory method of disposing of these 
lands that could be adopted. It has lost to the School Fund. 
and the State hundreds of thousands of dollars, and I again . 
recommend that Your Excellency urge the General Assembly to 
require cash payments in sales of School Lands. er 


The law is exceedingly “lame and impotent” in reference 
to the settlement of Collectors for moneys collected on account 
of the School Fund: Where sales are ordered by the Commis- 
sioner of State Lands, the Collector is supposed to pay over to 
the State Treasurer the moneys received by him. . There is no 
check, and indeed no positive law, by which any Department of 
the Government can tell whether this is done or not. Another 
question arises in this connection, and should be thoroughly con- 
sidered and settled by the General Assembly: To whom should 
the proceeds of sales of School Lands be paid? ` When the Col- 
lector sells School Lands, or collects notes given for deferred 
payments on such lands, what should he do.with the money so 
received? It has been customary to pay it over to the State 
Treasurer, and by him credited to the permanent School Fund; 
but several counties have protested against this, claiming that 
the grant by Congress was intended for the benefit of the schools 
of the townships wherein the lands are situate. In some in- 
stances Collectors have refused or failed to make settlement with 
the State Treasurer, holding that the funds belong and should go 
to the townships, and in this they have been sustained by the 
courts of their county. A thorough, comprehensive and well 
understood system is badly needed for the disposal of these 
lands. . P 
By an act of the General Assembly, approved December, 13, 


1875, (see page 92, Acts of 1875, adjourned session), it is made 
the duty of the Commissioner of State Lands to make deeds ‘to 
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all Sixteenth Section lands. By an act passed on the 14th De- 
cember, 1875, (the day following the other act-—page 157, Acts 
of 1875; adjourned session), it will be seen that-the-Auditor is 
authorized to’ make deeds‘ to certain classes of this land. In 
several instances it may ‘be the Commissioner of State Lands has 


made deeds where it was the duty of the Auditor to do so. As 


the Commissioner has charge of this, as well as all other landed 
interests of the State, it would be well if the General Assembly 
passed an act confirming all deeds heretofore made by the Com- 
missioner, and empowering him to execute all deeds: hereafter to 
be made to School Lands. This conflict in the law was an over- 
sight on the part of the Legislature, which intended at the time 
to take all power from the Auditor to make deeds to any class of 
lands. This matter should receive the early attention of the 
General Assembly. 


Since last report the Commissioner has granted -129 peti- 
tions for the sale of School Lands, upon which there were 
13,295.80 .acres sold, 4,445.92 acres for cash, amounting 
to $6, 996. 69, and 8, 849.88 acres on time, amounting to $18,- 
571.91, of which amount one quarter ($4,642.98) was paid 
according to law, (exclusive of expenses of advertising, etc.) 
and notes amounting to $13,928.93 given for the balance, amount- 
ing in the aggregate to $25,568.60. 


Ineluding that which has been sold for cash and that sold on 


time previous to and paid out since last report, there has been . 


patented by the Commissioner of State Lands 7,530.13 acres, 
acres and by the Auditor 3,544.67 acres. 


In consequence of there being but partial records in this 
office of the lands. deeded by the County School Commissioners 
prior to 1861, I have, in. several instances, granted orders to 
County Cellectors to sell lands heretofore sold and patented by the 
County Commissioners, and this is liable to occur at any time. 
The trouble will never cease until the recommendations con- 
tained in my last Biennial Report and repeated in this, are 
adopted. On this subject, in my last HE I stated, and again 
repeat : 
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“To get at the exact status of every tract of School Land in _ 
the State, an act was passed by the Legislature in 1871 requir- 
ing the County School Superintendent to make a report in re- 
gard to the same. But two or three of them ever complied with 

his law. Ihave prepared plats for each county, showing the 
tracts which have been patented, and those which are vacant— 
and these Y desire to transmit to some county official with in- 
structions to examine the records of his county, and if necessary, 
go into each neighborhood and ascertain by what authority any 
one sets up a claim to any part of the Sixteenth Section which 
the records show is vacant. I have not yet sent these plats out, 


because there is no law to authorize it, and because I did not 


know to whom to send them. I would suggest that the General 
Assembly pass an act directing the Land Commissioner to fur- 
nish these plats to the Clerks, and theh direct the Clerks to fur- 
nish all the information they can get in regard to the vacant 
Sixteenth Sections occupied, er claimed by any one, and transmit 
the same to the Commissioner. For this service the Clerk should 
be allowed a reasonable fee—say five dollars for each section— 
payable out of the Common School Fund.” 


INTERNAL IMPROVEMENT LANDS, 


The plan adopted, and referred to in last report for the man- 
agement of Internal Improvement land, has been strictly ad- 
hered to, and the unfinished work mentioned at that time has 


‘been completed. The records of this office show 62,170.30 


acres to have been sold on time and notes given, which are over- 
due and unpaid. The same aggregates $81,147.51. A com- 
plete list of these lands, together with the names of the 
purchasers, amounts due and date of notes, has been made out 
and reported to the Treasurer, whose duty it is to have the notes 
placed in the hands of the ‘Prosecuting Attorneys of the different 
Judicial Circuits, wherein the lands are situate, for collection. 
We have frequent inquiries in reference to these lands, and 
could dispose of the greater portion of them, if they were restored 
to this office by the necessary legal process. 


Since last report we have sold 128.23 acres, and issued 
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patents for 1640 «¿cres on surrender of certificates of purchase - 
given prior to the date of last report. Of this. class of land 
there are now 4,806.71 acres vacant and Subject to sale, and 
15,692.38 acres in litigation, of which 13,522. 08 acres were 
sold to P. C. Dooley. These lands, we are. advised by the 
Clerk of the Chancery Court, were never paid for by Dooley, : 
except by a tender of levee bonds. It appears that the lands 
had been previously sold—in 1873—and purchased by Dooley, 
he giving his notes for the purchase money, due in five years. 
Three years afterwards the greater part of these lands were sold 
again by the-Chancery Clerk—under what proceeding of law I 
do not know—and were again purchased by Dooley, as stated 
above, and the sale reported to this office. The transaction ties 
up a large body of:valuable land, which could be readily sold if 
under the control of the Commissioner of State Lands. 


H 


Now that Levee Bonds have been declared by the Supreme . 
Court to be void, it would be advisable to reduce the price. of 
Internal Improvement, Seminary and Saline Lands to the former 
price—$1.25 per acre. 


SEMINARY LANDS. 


The last Biennial Report of this Department showed that 
there was vacant and subject to sale 937.71 acres of Seminary 
Land. Of this 80 acres has been sold, leaving on hand and sub- 
ject to sale 857.71 acres. 


SALINE LANDS. 


“At the date of last report there was vacant-and subject to 
sale 18,043.01 acres of Saline Land. Eighty acres have been 
sold, leaving on hand and subject to sale on the 30th September, 
17,963.01 acres.” l 


The records of this office show that a large amount-of these 
lands have been sold and notes given for the same, the interest 
. upon which has not been paid, as the statutes require. The 
Treasurer has been furnished with a list of these delinquents, , 
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with dates and amounts of notes, for the purpose of placing the 
same in the hands of the Prosecuting Attorneys, that the same 
may be collected by foreclosure of the State's lien. 


= 


$ TEN-SECTION GRANT. 


Cóngress passed an act on the 2d March, 1831, granting to 
the Territory of Arkansas, for the purpose of erecting public 
buildings at the seat of government, ten sections of land, or 
6,400 acres. Of this grantthere were selected and reported to the 
Land Department, at Washington, only 6,384 acres, of which 
5,748.99 acres have been patented under sales by the State. In 
looking over the record of sales of these lands, it was discovered 
that there was still due the State on account of that grant, 640 
acres of land. Communicating with the Department at Wash- 


ington, it was ascertained that the claim of the State was fully 


recognized, and all that was necessary to be done was for the 
State to sell the land and ask for a patent, when the same would 
be granted. The facts being reported to Your Excellency, ap- 


| ad were D for the purpose of- appraising the land. 


a or 


been. made of the same. The section is a very fine body of 
land, situated in Chicot county, but seems to have been lost 
sight of since 1831, until the present time. 

Since the above was written, I am advised that 320 acres of 
this land is claimed by Mr. John J. Gidiux, of New Orleans, . 
under a sale from Gov. Pope. The matter is one which will re- | 
quire, perhaps, legislation to settle., 


STATE BANK LANDS. 


By act of the General Assembly, approved January 19, 1861, 
the Treasurer of the State was authorized to perform the duties 
of Financial Receiver of the State Bank, and to contract for the 
sale of bank property. The war occurring the May following, I 
suppose nothing was-done by him. On the 8th March, 1867, the 
State Treasurer was required to place the assets of the State 
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Bank i in the hands of a receiver, attorney, , ete. After diligent 
| search. through the records and files of the Treasurer’s office, I 
have been unable to find any evidence of the performance of the 
duties required by either the act of 1861 or 1867., i 

I have compiled such evidence of ownership and disposition 
of this class of lands by the State as I~ have been able to 'ob- 
tain from a printed report by Gouge and Rütherford, who were 
appointed State Accountants, to investigate the affairs of the 
State Bank, under an act of the General Assembly, approved 
January 16, 1857. 

I have also taken such evidence as an old and unsatisfaetory 
record, found in my office when I took charge of the same, fur- 
nished, and have tried by much patient research to make the data 
compiled in a new and comprehensive record. This work is 
unsatisfactory at best. ' d 

In order to provide this office with something that will be re- 
liable, it will be necessary to obtain transcripts from the records 
of the counties in which the lands lie, and the County Re- l 
corder’s will have to be paid for furnishing the same. 


REAL ESTATE BANK LANDS, 


At the date of last Report we knew comparatively nothing of 
the status of this class of Land. The Receiver of the Real Estate 
Bank had the records, and all the information this office had was 
through purchases for the State from the’Commissioner in Chan- 
cery. Having so much to do with these lands, under the act of% 
the General Assembly passed in December, 1875, giving owners 
the equity of redemption before the Commissioner of State 
Lands, and so many inquiries being addressed to this office for 
information as to their status, it became necessary to have some 
record of previous transactions, that proper answers might be 
given. Accordingly, two clerks were detailed for this work. 
They obtained the records on file with the Receiver of the Real 
Estate Bank, and commenced with the original mortgage, and 
traced each tract down to the present time, so the exact status of 
the same can now be told by mere reference to our plat-books, 


l 
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l made for the-purpose. The records not only of the Receiver, 
E but of the Chancery Clerk, were gone through, together with the 
report of Messrs. Gouge and Miller, made to the Governor in 1856, 
and every item of interest noted. This was a long and tedious 
work, requiring over six months to complete, but it'has proved 
a great saving and a matter of incalculable benefit to the people 
T and the State. Where, prior to this, it would require a day’s 
time to answer a single question, the same labor can now be done 
^ in less than five minutes. i 
In this connection I desire to suggest to Your Excellency the 
propriety of urging upon the Legislature the necessity of the 
; passage of a law abolishing the Receiver of the Real Estate” 


4 Bank, and transferring all records and papers in his possession 
to the Commissioner of State Lands. 
i I desire to repeat, at this time, what 1 said two years ago in 
A reference to the manner of disposal of Real Estate Bank Lands. 
: 'The law as it stands, is * bungling, unsatisfactory and expen- 
t sive." Prior to the passage of the act of December, 1875, mort- 
d gagors, or their representatives, or successors, were permitted to 
` redeem these lands, on fifteen years’ time, in the Chancery Court. 
i The report of the Chancery. Clerk shows that the State now holds 


notes on account of these redemptions, amounting to $405,000. 
On about one-half of these, two and three installments are past 


E due. A great many have forfeited the payments already made, and 
` allowed the land tobe re-sold, with the view of redeeming before 
bi the Commissioner of State Lands at the appraised value—a 
1 saving to them of thousands of dollars, inasmuch as lands valued 
d originally at from $30 to $50 per acre, and upon which the Bank 


advanced money at that rate, are now valued by appraisers at an 
$ . Average valuation of $1 to $2 per acre. The same parties are 
t permitted to redeem before the Commissioner of State Lands at 
the appraised value, and on fifteen years’ time. The costs of 
> suits instituted in the Chancery Court to foreclose mortgages, 
costs of sales, re-sales, and so on, causes an outlay by the State 
more than she receives for the lands. With -these statements, I 
can only repeat the recommendations of two years ago, viz: 
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« would Suggest that the law in: reference to the disposal of 
these lands be so modified as to do away with the Governor’s 
proclamation ; that the Commissioner give the notice now re- 
quired of the Governor, notifying the owners ofithe equity of the 
. redemption that they will have ninety days in which to redeem 
the same, and if not redeemed during that period the land will 
be offered at public sale ‘at not less than the appraised value; 
that, both in redemptions and sales, cash payments will be re- 
quired, and the Commissioner of State Lands make deeds as is 
required as to other State Lands.” 


The Commissioner of State Lands has purchased from the 
Commissioner in Chancery 47,334.29 acres of Real Estate Bank 
Land, under foreclosure of the State’s lien. Of this amount 
15,868.89 acres have been ‘purchased by the Stale since the 
30th September, 1876. Since that period’ there has been 
redeemed from the Commissioner 12,228.09 acres, amounting 
in the aggregate to $15,555.24, which has been paid to the 
Treasurer, and, notes taken to the amount of $11,143.13, 
and deposited with the Treasurer. These notes draw semi- 
annual interest, at the rate of seven per cent. per annum, 
payable on the 1st day of January.and July. In endeavoring to 
protect her interests the State has paid out as much as she has 
received. Just exactly how much she has expended, we have 
no means of knowing, but. from the expensive ‘system adopted, 
and the calls made upon the Treasury to pay costs of suits and 
sales, attorneys’ fees, etc., I am clearly of the opinion that the 
State would have been none the loser had she never attempted 
to enforce her liens. 


Tlie amount of liability on the 47,334.29 acres purchased by 
the Commissioner for the State under foreclosure of her lien 
in Chancery, was $1,068,396.40, showing an average cost to the 
State, exclusive of the amount she expends in advertising and 
appraisement, of about $22.50 per acre, while those that are dis- 
posed of are sold and redeemed at a net average of not more 
than $2 per acre, about sixty per cent. of which is on a credit of 
fifteen years. There is now subject to sale at the appraised value, 
12, 876. 37 acres, ` d 
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(272, FORFEITED LANGUS. 


The last Biennial Report of the Commissioner shows that . 
there remained on the records undisposed of on the 30th Sep- 
tember, 1876, 3,104,988.48 acres, of which 524,109.73 acres. 
were erroneously forfeited, leaving at that time 2,680,878.75 
acres subject to sale and donation. Since the date of hat, 
report there has been donated 183,743.66 acres, 577,91.- 
83 acres have been sold at fifty cents per acre, 4,570.76 acres 


. have been sold under section 3905 Gantt's Gigest, and 35,- 


006.71 acres were redeemed by the proper owner under act. 
December 14th, 1875; and by act of March 6th, 1877, there 
have been redeemed by minors and femmes coverts 1,075. ` 
acres. Since last report there has been discovered 68,716.02: 
acres of the 2,680,875.75 acres to have been erroneously for-- 
feited. Add the amount donated, sold and redeemed to the- 
68,716.02 acres discovered to be erroneously forfeited, and. 
then deduct this amount from the 2,680,875.75 acres, and there- 
appears on the records 2,329,274.77 acres subject to disposal 
on the 30th September, 1878. During the present year there 
were certified to the Commissioner of State Lands by the- 
County Clerks, 1,021,512.11 acres of land sold to the State for- 
the non-payment of the taxes for the years 1873, 1874 and 1875. 
Of this amount we have discovered 273,629.44 acres erroneously- 
forfeited. ` > 


After purifying these lists, as far as possible, the lands were- 
advertised in the different papers of the State, as the law pro- 
vides—the sale to commence on the first Tuesday in November. 
While it is well that these lands be advertised in the county 
papers, there ought to be one complete list published in a news- 
paper at the capital, and a law to that effect would assist greatly 
in effecting sales. 

The number of erroneous forfeitures has cost the State and 
counties many hundreds of dollars, and some law should be- 
enacted to cure the evil. | 

. The law should be so amended as to require donees to make 
proof of improvement within at least three months after the- 
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eighteen now ‘allowed in which to màke improvements, and the 
land should not be reported for:taxation until proof of improve- 
ment is filed. ( If within twenty-one months no proof is filed; the 
. land should revert to the State absolutely, and bé again subject 
to sale or donaticn. Fully one-third of the lands forfeited for 
the years 187 3, 1874 and 1875, and recently certified to the Com- . 
missioner of State Lands, are in that attitude. Of course, as these 
lands already appear upon the records as subject to.sale or dona- 
tion, for want of proof of improvement, .the forfeitures are 
treated as erroneous. This is not the fault of ang one, but of 
the law, which requires lands as soon as donated to be reported 
for taxation. r ae ' 


From the 30th September, 1874, to the 30th September 1876, 
there were 429 proofs of improvement made, not mentioned in 
last report. From the latter period to the 30th September, 1878, 
844 proofs have been made. This shows a steady increase in the 
number of persons who have been provided with homes. Of this 
number but few donations are contested. Of those which are 
contested, the fault lies with the tax collectors; who report land 
as forfeited upon which the taxes have been paid. 


That portion of the law requiring donees to pay owners of 
' improvements double the value of the same within three months 
from the date of the donation, is exceedingly lame. “No mode 
is provided for ascertaining the value of improvements. There 
should be some limit or restriction defining what the improve- 
ments shall consist of. In several cases we have been compelled, 
under the law, to set aside donations and sell the land to the 
owners of the improvements, the improvements consisting of old . 
fields, grown-up with underbrush, and long since abandoned, old 
deadenings made twenty years ago; and in some instances, to 
. actual trespassers on the lands belonging to the State. No one 
should be recognized as the owner of improvements on forfeited 
land who was not the owner of the land at the date of forfeiture. 


Section 3905 of Gantt’s Digest, which provides that donees 
shall pay to the owner double the value of any iniprovements 
which may be on the land at the date of donation, often works 
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injustice to donees in other respects. A simple illustration will. 
show this “A” donates 160 acres of land, upon one forty-acre 

tract of which “ B” has an improvement. “A” fails to pay for 

the improvement. “B” files an affidavit with the Auditor to. 
that effect, and-is permitted to purchase the-whole 160 acres for ' 
the taxes, penalty and costs. In a case like this “B” should 

only be permitted to purchase the forty acres, provided he owned 

the land at the time of forfeiture. 


We have had numerous cases where parties have applied to 


purchase lands donated, after the expiration of the eighteen 


months allowed to make improvements, but no proof was filed, . 
notwithstanding the improvements had been made. The De- 
partment, knowing nothing of the improvements made by the 
donee, marks the land reverted, and re-sells it. Inasmuch as 
the law does not fix a definite period in whieh the proof of im- 
provement shall be filed, many serious conflicts are the result. 
As stated before, the law should be amended so as to fix a period 
within which proof shall be filed. 


It would be well also to require applicants, on donating, te. 
swear that they desire the land for agricultural pürposes. In 
many instances donations have been made, the land stripped of 
all valuable timber, and then’ permitted to revert to the State, 
and no (axes paid upon the same. A great deal of the forfeited 
lands are valuable only for the timber, and where parties desire 
them simply for that purpose, they can afford to purchase at 50 


.cents per acre. 


Applieants to purchase land which have been donated'should 
be required to swear that the donee is not living on or culti- 
vating it. | 


Most of those who donate lands are ignorant, and some law 
should be enacted to protect them. — 


The law which permits minors, etc., to redeem forfeited lands 
remaining unsold in the hands of the Commissioner, enacted by 
the last General Assembly; is not sufficiently explicit. If the 
land was forfeited prior to the death of the owner, it became the 
property of the State, and couldjnot inure to the heirs of the 
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former ownet—yet many cases appear. «where minors apply to 
redeem lands that were forfeited before the parent died. Tt 
would be well to amend this feature of the law, and to define 
definitely who are entitled to redeem, and under what circum- 
stances. The law should also be amended-so that the privileged 
class’ may redeem lands which: have. been disposed of by the: - 
State, as well as those remaining undisposed of. Such redemp- - 
tions might very appropriately be made before the Commissioner 
of State Lands. Applicants, under such circumstances, should 
be required to pay the donee or purchaser the amount.of pur- 
chase money; the value of his improvements, etc. 

I would recommend the re-enactment of .Sections 3911 and: 
3912, Gantt’s Digest, which permits owners of forfeited lands: to 
redeem the same up to the date of public sale by the Land Com- 
missioner. | 

As many parties desire to donate lands who' reside remote 
from the county sites, I would suggest that the Jaw be so amend- 
ed that notaries public be authorized to administer the oath to 
applicants. - | 

L would recommend that unmarried men of the age of twenty- 
one, and-also that parties residing outside the State, be permit- 
ted to donate lands upon the same terms and conditions now pro- 
vided by law. There is a large amount of forfeited land, and 
such an act, in my judgment, would prove beneficial to the State 
in the highest degree. 2 


A law permitting parties who have donated fisd: to surrender , 
their deeds and purchase the land, would prove beneficial. : Ap- 
plications of this kind are frequent, and inasmuch as no harm 
can be done the State, there is no sound reason why such a law 


| | 
should not be enacted. p | 


À law should be passed making it the duty of Assessors to write 
epposite the numbers of any land owned by the privileged class. 
the words ‘minors,’ “unsound mind,” ete., as the case may be, 
and requiring the County Clerks to extend the same on the tax 
books, and the certificate made to the Commissioner of State 
Lands. This would prove a protection to the class of per- 
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sons entitled to redeem, às. well as those who desire to purchase 


and donate. 


- The Assessor should also be required to list the lands on ieee: 
sized township plats, by writing the name of the owner on the 


part of section claimed by him. This would show all conflicts in 


titlés, prevent double assessments, and force the assessor to put 
down proper descriptions and correct area. Until this system is 
adopted and competent men elected to fill the office of Assessor, 
erroneous assessments and defective titles will be the result. By 
this method the Assessor will be enabled to tell the lands which- 
should be taxed and which have not been listed by the owners. 
It will prevent him also from assessing vacant land, which now 
causes great confusion and expense. He should also be required 
to copy a diagram of each city and town in his county, and 
when he lists the lots, blocks, parts of blocks, etc., write the 
name of the owner on the same. In this way a positive knowl- 
edge will be gained of property claimed to be assessed for more 
than its real value, thus enabling the goard of Equalization to 


arrive at a correct conclusion in passing judgment Dn cases- of 


this kind. 

It is by the use of plats and diagrams alone that we have 
been enabled to discover the vast number of errors in forfeitures, 
and it is for the want of their use by Assessors that so many ' 
errors have heretofore occurred. 

During the year 1876, I had prepared 1500 township plats, 
bound’ in books of convenient size, and upon them’ entered 
4,419.000 aeres of forfeited land. In doing this work errors 
to the amount of 524,109.73 acres were discovered. Without 
this labor we would have disposed of this land, thus causing in- 
numerable troubles and annoyances to purchasers. 


There are two classes of errors which we have T means of 
detecting, viz: Where parties hold tax receipts, and the vacant 
lands of the United States, which have been erroneously placed 
on the tax books. The former can only be remedied by a greater 
degree of carefulness on the part of Tax Collectors—the latter, by 
an appropriation by the Legislature sufficient to secure from the 
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Registers of. the United States Land Offices a complete list. of 


government land in their respective. districts, and quarterly re- 
ports of land sold and homestead entries that have been proved up. 


Nothing will advance the interests of the State more than to 
have it said that the title to lands sold by the State are sound. 


The plats we had bound ‘in 1876. were on such a small scale 
that it was impracticable to use them longer—hence, it was im- 
perative to copy them on larger .plats, official size, showing the 
streams, mountains, etc. This work has been done during the 
past two years. With the present clerical force, no one not fa- 
miliar with the routine work of this Department can hardly ap- 
preciate the magnitude of this work. When it is remembered 
that we have answered' and copied over 5000 letters, furnished 
data for answers to hundreds of letters addressed to the Auditor 
and the numerous land agents in this city, have waited on and 
furnished information, in person, to thousands of-citizens of this 
and other States—the office rarely being clear of. visitors—con- 
structed 1500 township plats, and transferred to them 13,000 | 
` donation entries, 2600 sale entries, and all the vacant forfeited 
land, besides the transactions in the Swamp Land, Real Estate 
Bank, and other departments, some idea may be gained of the 
labor performed in the .Land di E during the past two 
years. e 


Z 

A law should be enacted authorizing the Land Commissioner 
to cancel deeds in certain cases, and empowering the Treasurer 
to issue land scrip to parties who have purchased or donated 
lands which have been erroneously forfeited. 


Where lands have been erroneously forfeited, the „Land Corm- 
missioner should be. required to certify them to the County 
Clerks, with instructions to place them on the tax books and 
extend the taxes on the same for all back years, for which no 
taxes have been paid. 

Where lands have been erroneously advertised, or inadver- 
tantly omitted, the Commissioner should be authorized to re- 
advertise and sell the same. 


The above suggestions are worthy the carnest consideration 
B: i l 
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of the General Assembly, ee I trust Your Exedlleney will ap- 


prove and recommend their adoption. 


SWAMP AND OVERFLO WED LANDS. 


The amount of labor performed in this department has been ° 
greater than any other. The large interests involved have in- 
luced me from the time I first entered this office in May, 1874, 
to give special attention to this subject that something definite 
might be known in regard to the same. In 1875 1 had a clerk” 
in the Department at Washington for six months, but he was 
recalled before finishing the work assigned him. Visiting 
Washington in person during the winter of 1875 and 1876, va- 
rious measures were instituted before the Land Department and 
Congress to facilitate the work. The political excitement which 
followed preventéd any legislation by Congress. A full and 
complete history of all that was done up to that period will be 
found in the last Biennial Report of this Department. 

“Last winter I again visited Washington, carrying with me 
Mr. Robert V. Yeakle, one of the clerks of this Department. ' 
After making all necessary arrangements, I léft Mr. Yeakle in - 
the Department and returned home. His labors have proved of 
vast benefit to the State, resulting already in forwarding the con- 
firmation of a large amount of lands, and obtaining data upon 
which.to act in the future. To procure anything in the Land 
Department at Washington requires personal presence or repre- 
sentation by counsel. Through counsel, personal presence, and 
the untiring energy of Mr. Yeakle, I am now enabled to form 
some correct conclusions as to the interests involved. All this 
has necessitated the expenditure of some money. Two thousand 
dollars will about cover all extra expenses incurred in this re- 
gard during the past four years. This I have paid out of the 
contingent fund of this Department, and, whenthe State was 
without money, by the use of some of the fees received for the 
sale of lands. While I may perhaps have exceeded my authority 
in this respect, the value to the State of the work accomplished 


cannot be estimated. : 
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Under the ‘Act of Congress, approved Sepielaber 28, 1850, 
Arkansas was granted all the swamp and overflowed ‘lands 
within her limits. This act clearly and unmistakably granted to 
the State all lands which, being amps or subject to overflow, 
are unfit for cultivation. 


Under the act the Governor of the State appointed agents to 
make selections and prepare lists of the same. These lists were 
then filed with the Governor, who turned them over to the Sur- 
veyor-General, and ‘he, under instructions from the Commissioner 
of the General Land Office, examined the selections with the Uni- 
ted States plats and field-notes on file in his office, separating 
such of the smallest legal subdivisions of the same as did not 
appear by his records to be swamp or overflowed, and certified 
the remainder to the Commissioner of the General Land Office 
for approval to the State. Under this system there was reported 
to the Land Office at Washington 8,652,432.93 acres. Of this 

t 7,627,812.14 acres have been approved to the State, and 
7,121,953 patented. There still remains unapproved to the State 
. 1,024,620.79 acres. Of the amount approved there still remains 
unpatented 505,858.66 acres. 


I have applied for a patent for the lands not: yet patented, 
and this work is now in-progress at the General Land Office. 


On the 3d March, 1857, Congress passed an act confirming 
to the several States all selections of swamp and overflowed lands 
which had been made and reported to the Commissioner of the 
General Land Office prior to that date, “so far as the same re- 
mained vacant and unappropriated and not interfered with by: 
an actual settlement under any existing law of the United States.” 
Under the rulings of the Commissioner of the General Land 
Office, this act was not considered as confirming selections that 
had been certified to him as not appearing as swamp according 
to the field-notes of the United States surveys, but the Secretary 
of the Interior, in a communication to the Commissioner, dated 
November 1, 1858, decided that this class of selections were com- 
prehended by that act, and under this decision many of these 
lands have been approved and patented to the State. This decis- 
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ion has never been reversed—hence, the approval and patenting 
to the State of some high, dry and tillable lands. 

On the 12th March, 1860, Congress passed an aot limiting 
the time in which to make selections to two years from the ad- 
journment of the Legislature at its next session after the date of 
the act. This act was construed by the Secretary of the Interior 
on the 17th April, 1876, as applying to all the States compre- 
hended by the Swamp Act of 1850, but in the July following he 
reversed this decision, and decided that the act reiated only to 
the States of Minnesota and Oregon. Whether it did or did not, 
I do not think Congress could pass a constitutional act limiting 
the time of making selections. The title to every tract of swamp 
and overflowed lands in the State at the date of the grant, not 
previously disposed of, was vested absolutely in the State, and 
neither Congress nor the head of a Departmént, could afterwards 
abridge this right. In order to bring this question squarely be- 
fore the Interior Department, I addressed the following letter to 
the Commissioner of the General Land Office: 


` * LITTLE Rock, ARK., May 17, 1877. 
“To the õis of the General Land Office, Washington, 
D. C.: 

“DEAR Srg—On the 20th December, 1851, the fol- 
lowing lands were approved and recognized by the Surveyor- 
General of Arkansas, as Swamp and Overflowed, viz: 

| * Lots 9, 10 and 11 of the S. W. 4 of Sec. 31, 8 S. 3 W. 
“N. z and S. W. + of Sec. 5, and fr’l Sec. 6, 9 S. 3 W. 


“On the 25th November, 1851, John A. Jordan entered the 
lands in controversy, with Choctaw serip, and afterwards ob- 
tained patents for them. | 


“Samuel Mitchell, after the swamp lands had been granted 
othe State, and those were selected as such, became the pur- 
reg of the same under our State laws. 


“A controversy then ensued between Mitchell and Branch (the 


latter having purchased of Jordan) for possession of the lands.. 
The Circuit Court held that Mitchell was entitled to the lands, it 
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appearing beyond all controversy that they were swamp, and 
the title to the same vested in the State by the grant of Septem- 
ber 28, 1850. The-case was appealed to the Supreme Court, and 
that tribunal affirmed the decree of the court below. l 

* A full report of this case will be found in the 24th volume 
Arkansas Reports, page 431, Branch vs. Mitchell. 

“I call your special attention to this case, where it was adjudi- 
cated that the land was swamp, and passed to the State by the 
grant of September 28, 1850. : 

- * In consideration of these facts, I ask that the land be ap- 
proved to the State by your Department. 
* Respectfully, eto., 
43. N. SMITHEE, 


* Commissioner State Lands.” 


After nearly one year’s delay, and repeated letters from this 
office and personal application, the Commissioner. declined the 
above application for the reasons stated in his letter herewith : 


DEPT. OF THE INTERIOR, GENERAL LAND OFFICE, 
* Washington, D. C., March 5, 1878. 


<< J, N. Smithee, Esq., Commissioner State Lands, Arkansas, Little 
Rock, Ark. : | 


* SiR—Referring to-your letter of May 17, 1877, in which you 
request the issue of patents to the State of Arkansas, under the 
Swamp Land grant for the following land, viz: * 

* Lots 9, 10and 11 of the S. W. $ of Section ; 31, Township 8 
Sonth Range 3 West; 

“S. W. and N. 3 ž of section 5, Township 9 South, Range 3 
West ; and 

" Fractional Section 6, Township 9 South; Range 3 West, 

“Tn the State of Arkansas, and you cite in support of such 
request, the case of Branch vs. Mitchell, in Arkansas Reports, 
volume 24, page 431, in which you say it was adjudicated that 
said land was swamp, and passed to the State by the grant of 
September 28, 1850, I have to say in reply, that it appears from 
the records of this office that the lind in question was the sub- 
ject of investigation before the General Land Office in 1855 and 
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1856, under the entry thereof by J. A. Jordan, with Choctaw 


. scrip, November 25, 1851. 


,* Mr. Jordan's entry was confirmed by Act of Congress, ap- 
proved March 2, 1855, (Revised Statutes section 2483) which 
directed that the President of the United States should cause 
patents to be issned to the purchasers and locators of swamp 
ands, delaying such patents in cases where the lands had been 
disposed of by the State prior to the sale of or location of the 
same, until the State should release its claim thereto, and pro- 
vided, that if the State did not, within 90 days from the passage 
of said act, return to the General Land Office a list of the land 
sold as aforesaid, together with the date of such sales, and the 
names of the purchasers, the patents provided for in said act, 
Should be issued immediately thereafter. 

“ The list of sales reported by the State authorities to this office, 
in pursuance of such proviso, showed that the land in question 
was sold to Mr. Mitchell, February 8th, 1852, more than two 
months subsequent to the entry of Mr. Jordan. 

“This office carefully examined the question of priority of 
entry raised at that time, (a simple question of.fact) and found 
that the entry of Mr. Jordan was made .prior to the sale of the 
land by the State, and consequently no reason existed why _pat-. 
ent should not be issued to him, as required by the Act of March 
2, 1855. Said decision was made January 8, 1856, and on the 
same day Mr. Mitchell was notified thereof, and no appeal has 


' been taken therefrom. Patent was issued to Mr. Jordan for said 


land as required by the Act of March 2, 1855. 

“ Under these circumstances I am unable to discover any reason 
why this office should now patent the land to the State under the 
Swamp grant. Your request is therefore refused. 

“Sixty days from this date will be allowed in which to take an 
appeal from this decision to the Secretary of the Interior. 
“Very respectfully, 
| “J. A. WILLIAMSON, 


€ Commissioner.” ` 


| 04188] ] E 
It will be-seen n by ‘this answer that the real question presented 
was not touched. If the land in question was swamp at the date 
of the grant—and that is shown beyond question—no subsequent 
act ofthe Government could interfere.to divest the State of the 
land. I appealed from the decision of the Commissioner to the 
Secretary. The letter to the Secretary below will more fally 
explain the position taken on behalfjof the State: 


— 


“ OFFICE OF COMMISSIONER OF STATE LANDS, 
« Little Rock, Ark., March 10th, 1878. 


à To the Secretary of the Interior: 

“ The undersigned, Land Commissioner ofthe State of Arkan- 
sas, would respectfully represent that on the 17th day of May, 
1877, he applied to the Commissioner of the General Land Office 
for a patent to certain Swamp Lands, the numbers of which and 
the full facts in relation thereto being fully set forth i in the let- 
ter from the Commissioner, dated March 5, 1878, in which he 
declines to comply with my request. . 

* In appealing from the decision of the Commissioner, I desire 
to call attention to the following facts: 


“On the 28th of September, 1850, the Congress of the United 
States passed, and the President approved, an act granting to the 
State of Arkansas, in order to enable her to construct the neces- 
sary levees and drains to reclaim the swamp and overflowed 
lands therein, the whole of those swamp and overflowed lands 
made unfit hereby for cultivation, which shall remain unsold 
at the passage of this act. i 

“ At the date of the passage of this act the particular lands in 
quéstion remained unsold. That they were ‘Swamp and Over- 
flowed?’ is fully established. In the case of Branch vs. Mitchell, 
24th Ark., page 437, on this particular point the court says: 

“Soon after Jordan’s entry Mitchell protested against it, and 
it was suspended. The Commissioner of the General Land -OF- . 
fice then directed the Register and Receiver at Little Rock to 
give notice to the parties and take proof as to the character of 
the land, and certify the same, with their joint opinion, to the 
Surveyor-General. 
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“On the 4th of December, 1854, the parties appeared before 
the Register and Receiver, witnesses were examined, and those 
officers certified to the Surveyor-General to be their opinion that 
the lands were Swamp and Overflowed, within the meaning of 
the Act of Congress; and the Surveyor-General also so certified 
to the Commissioner of the General Land Office on the 4th of 
December.’ | , 

“So there can be no question as to the character of the lands 
at the date of the grant. 

“ The next guestion to be determined is, did the title to the 
land vest absolutely in the State at the date of the grant? On 
this point the court in the case cited above (page 443) says: 


«This court has already repeatedly decided that by the words 
of the Act of 28th September, 1850, all the lands in the State 
which were in fact swamp and overflowed, and thereby unfit for 
' cultivation, immediately passed to and vested in the State. The 
question is no longer an open one. That grave inconvenience 
might result to the State and individuals, and distressing con- 
flicts of title, from the doubtful character of much of the land in 
the State, was a consideration to be duly weighed by the court 
in determining the meaning of the grant, and-it has been duly 
considered. And also, it was and is a consideration of no small 
moment, that the Congress of the United States, by the Act of 
2d March, 1855, virtually decided that the grant was not in 
presenti, since they ordered that patents should issue to purchas- 
ers of such lands on purchases made after the grant, any decision 
of the Secretary of the Interior, or other officer of the Govern- 
ment'of the United States to the contrary notwithstanding. 


_ So explicit a declaration of opinion by the Congress invoked 
for the consideration of the question, careful consideration and 
great deliberation. Yet the Congress at the same time admitted 
the validity of any sale made of such lands by the State prior to 
the entry, location or purchase of the same under the laws of the . 
United States; though these sales were ordered to be disregarded 
if the State should not, within ninety days, furnish a list of the 
lands so sold.’ 


a 
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On this particular point the court. continúes: 


“Whether the lands falling within the terms of the.grant had 
or had not vested in the State under the Act, wasa judicial ques- 


tion which Congress had not the right to take upon itself to de- ` 


cide * * * * K+ Ck o We continue satisfied with the 
decisions heretofore made, and again hold that all the lands in 
the State which were really and in fact Swamp and Overflowed, 
and thereby unfit for cultivation, passed to and vested in n the State 
on the 28th of September, 1850? ` 

“ The attention of the Secretary is particularly invited to the 
opinion of the-court on this branch of the subject. 

* Continuing, the court says: 

“ “If the lands in question passed to the State by the grant, the 
United States no longer owned them, and of course could not 
sell what was no longer her own.’ | 

* By the terms of the grant, the United States parted with all 
her right, title and interest in and to the lands in question, and 
had no power over them to sell to Jordan or any other person, 
` not being the owner of the land; the sale to Jordan was invalid, 
and should be cancelled, and the lands patented to the rightful 
owner, the State. | | 

“The attention of the Secretary is called to an opinion of Hon. 
J. Black, then Attorney-General, given to Hon. Jacob Thomp- 
son, Secretary of the Interior, on the 10th November, 1858, in 
which he says : | | 

“<A grant by Congress does of itself proprio vigore, pass to 
the grantee all the estate which the United States had in the 
subject matter of the grant, except what is expressly excepted. 
It is not necessary that the patent should issue before the title vests 
in the State under-the Act of 1850. The Act of Congress was 
itself a present grant, wanting nothing but a definition of boun- 


daries to make it.perfect.’ 

“Mr. John Wilson, Commissioner of the General Land Office, 
in a letter of instructions to the Surveyor-General of Arkansas, 
December 21, 1855, was clearly of this opinion. In his instruc- 
tions he says there is no limit of time in this grant, nor of any- 
thing else, except as to the character of the land. 
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xd sild ge call thie iie of the Births to the ergoe 
of Hon. A. A. H. Stuart, Secretary of the Interior, to the Com- 
missioner of the General Land Office, on the 23d December, 
18517 (Page 549, Lester’s Land Laws.) 

“We have -established -beyond question that the lands were 
swamp and overflowed. 

* We have established by all the decisions that the title to the 
land vested absolutely in the State at the date of the grant. 

“We have established that the United States had no power to 
dispose of the land. 

** Having established all üli things, we respectfully ask that 
the patent issued to Jordan be cancelled, and the lands patented 
to the State. l 

“The highest judicial tribunal in Arkansas having decreed 
that the title to this land vests in the State of Arkansas, and she 
having disposed of the same to Mitchell, Jordan’s entry should 
be cancelled, and he given a refunding certificate for the scrip 
paid by him fortheland. In the language of the Supreme Court 
of the United States in the case of Railroad Company vs. Smith, 
9th Wallace, page 99: ; ‘Must the State lose the-land, though 
clearly swamp land, kaisus the Secretary of the Interior has 
neglected to perform the duties required of him by the Act- of 
September 28, 1850? The right of the State did not depend on 
his action, but on the Act of Congress, and though the States 
might be embarrassed in the assertion of this right by the delay 
or failure of the Secretary to ascertain and make out lists of these 
lands, the right of the States to them could not be defeated by that 
delay.’ 

* And I may add that the right of the States could not be de- 
feated by the fact that the Land Department had sold the land 


after it had been granted to the State by Congress. 


“Im an opinion delivered by Mr. Justice Miller, in the Su- 
preme Court of the United States in the case of American Em- 
igrant Company vs. The County of Wight, at the October term, 
1877, this doctrine is re-affirmed. In the language of the court: 

* "The statute made it the duty of the Secretary of the Interior 
to make out accurate lists and plats of the lands described as afore- 
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said, ändjiransmit the same to the Governors of the, States, LES 
For some reason, not necessary to ‘inquire ‘into, the Secre- 


tary failed to make any such selections and lists of swamp 


lands as the statute contemplated, except as he was induced ito 


make partial and imperfect lists at the e D of persons 
actiug for the States on various occasions. pi 
“In the case of the Railroad Company vs. Smith, 9th Wallace, 
it is distinetly held that the Swamp grant was a present grant. 
In that case, and the one just cited, the court does not hesitate 
to announce that it was the duty of the Secretary of the Interior 
to make out accurate lists of these lands, and certify them to the 
States. Instead of this, however, a year after the grant the Sec- 
retary sells, and aftewards a patent is issued to Jordan, lands 
about the character of which there can be question. That they 
were Swamp Lands, the title to which vested absolutely in the 
State, more than one year prior to the sale to J ordan, | and the 
United States therefore had no control over the same, there can 
be no doubt. The State's title having been sustained by her 
Supreme Court, and the land taken from Jordan, what remedy 
has he? Is he to lose the money paid the United States for the 
land? And can the same be refunded to him until the sale is: 
cancelled and the land patented to the real owner—the.State of 
Arkansas? H 
“With these views I submit the matter to the Secretary of the 
Interior for his early consideration. 
“ Respectfully, ete., | 
“J. N. SMITHEE,” 
* Commissioner State Lands, State of Arkansas." 


This letter was endorsed by the Executive, as follows: 


“EXECUTIVE O | 
= ie Little Rock, Ark., March 11, 1878. 


“ I concur in the request of the Commissioner of State Lands. 
“Ww. R. MILLER, 
* Governor of b sae 
REFERENCES.—As vesting title in State from passage of 
grant of 1850, see 
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Gaston vs. Hoel, Oregon Acts and Deeisions, 1874, pp. 535; 
50th Miss. Reports, p. 261; | | 

. 9d. Wisconsin Reports, pp. 416 to 446; 
3d Otto., M. S. Sup. Ct. Reports, p. 169. 


After several months consideration the Secretary approved the 
dezision of the Commissioner, and denied the application of this 
Department, as will be seen by the correspondence below: 


“DEPT. OF THE INTERIOR, GENERAL LAND OFFICE, 
“ Washington, D. C., October 14, 1878. 


77 Commissioner State Lands, Little Rock, Ark. : -~ 


“Srr—I enclose herewith a copy of the decision of the Secre- 
tary of the Interior of the 8th inst., affirming the action of this 
office of March 5, 1878, refusing to issue patent to the State of 
Arkansas, for the following lands claimed by said State under 
the Act of September 28, 1850, granting Swamp and Overflowed 
Lands to the States, viz: Lots 9, 10 and 11, of S. W. 2 of sec. 
31, Township 8 South of Range 3 West; the N. 3 and S. W £ 


of Sec. 5, and fractional Section 6, Township 9 South of Range 
3 West. 


Ka 


“Very respectfully, — — 
"CJ A. WILLIAMSON, 


“ Commissioner.” 


“DEPARTMENT OF THE INTERIOR, .. 
“Washington, October 8th, 1878. 

* SIR—I have considered the appeal from your decision of 
March 5th, 1878, upon the application of J. N. Smithee, Com- 
missioner of State Lands of the State of Arkansas, that Lots 9, 
10 and 11 of the S. W. + of Section 31, Township 8 S. R. 3 W.; 
the S. W. ¿and N. 3 of Section 5, Township 9 S., R. 3 W., and 
fractional Section 6 of said last named Township and Range, 
Little Rock, Arkansas, be approved to said State as Swamp 
and Overflowed Lands, under the Act of September 28, 1850. 

“The record shows that the tracts in question were entered 
November 25, 1851, by John A. Jordan, with Choctawscrip. You 
decided that his entry was confirmed by the Act of Congress of 
March 2, 1855, (Section 2483 R. S.) which directed that the 
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President of the United States should cause patents to be Garg 
to the purchasers and locators of swamp lands, delaying such 
| patents in cases where the lands had been disposed, of by the State. 
. prior to the sale or location of the same, until the State should 
release its claim thereto, and provided that if” the State did not, 
within ninety days from the passage of said Act, return to the 
General Land Office a list of the lands sold as aforesaid, together 
with the date of such sales, and the names of the purchasers, the 
paténts provided for in said Act should be issued immediately 
thereafter. The list of sales reported by the State authorities to 
your office, in.pursuance of such proviso, showed that the land 
in question was sold to one Mitchell, on February 8, 1852, more 
than two months subsequent to the entry of Jordan. 

* Your predecessor decided on January 8, 1856, that the 
entry of Jordan, having been made prior to the sale of the land 
by the State, no reason existed why patent shoüld not issue to 
him, as required by said Act. Mitchell was notified of said de- 
cision, and no appeal having SE taken therefrom, it was issued 
accordingly. 

“Tn the case of Moore vs. Robbins, decided by the | Supreme 
Court at its October Term, 1877, the court says: 

“ “While conceding for the present to the fullest extent, that 


when there is a question of contested right between private par- 
ties lo receive from the United States a patent for any part of | 
the public land, it belongs to the head of the Land Department 
to decide that question ; it is equally clear that when the patent 
has been awarded to one of the contestants, and has been issued, 
delivered and accepted, all right to control the title, or to decide 
on the right to the title, has passed from the Land Office. Not 
only has it passed from the Land Office, but it has: passed from 
the Executive Department of the Government. * *'* The 
offices of Register and Receiver and Commissioner, are created 
mainly for the purpose of supervising the sales of the publie 
lands, and it isa part of their daily business to decide when a. 
party has by purchase, by pre-emption, or by any other recog- 
nized mode established, a right to receive from the government 
a title to any part of thé public domain. This decision is sub- 
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- ject to am- appeal to the Secretary, if taken in time; but if no 


\ 


such appeal be taken, and the patent issued under the seal of the 
United States, and signed by the President and delivered to 
and occupied by the party, the title of the Government passes 
with this delivery. | 

«“ “With the title passes away all authority or control of the 
Executive Department oyer the lands and over the title which 
it has conveyed. * * * [f fraud, mistake, error or wrong 
has been done, the courts of justice present the only remedy.” 

“Under the principles of this decision, I am of the opinion 
that a patent having issued to Jordan, for the land in question, 
this Department is without authority in the premises, and that 
any contest respecting said land must be had before the proper 
judicial tribunal. l 

“I therefore affirm your decision, denying the application of 
said Smithee, and return the papers transmitted with your letter 


of June 3d, 1878. 
* Very respectfully, 


* C, SCHURZ, Seeretary. 
“ To the Commissioner of the General Land Office.” ` = 


The decision of the Secretary, based as it is upon a decision 
of the Supreme Court of the United States, may be correct—yet, 
it will be observed that he does not pass cou the question pre- 
sented by this Department, and if to the courts we must go, I 
do not doubt in the least that they would award the land to the 
State. 

I have been thus particular in giving this correspondence, in 
order that the matter treated of may be properly understood. I 
have taken the position, and have no doubt of its correctness, 
that the State 1s entitled to every tract of land in the State which . 
was swamp or overflowed at the date of the grant, and Con- 
gress cannot limit the time for selections, nor can the Govern- 
ment dispose of any of these lands. All lands disposed of by 
her which were Swamp at the date of the grant, belong to the 
State. Ifthe latter chooses to accept indemnity for the same in 
lieu of the land—a practice which has heretofore prevailed—she 
can do so. As early as 1858 the State, through Gov. Conway, 


„did accept His mode of settlement, but, nothing has eyer been 
` done toward getting up proof preparatory to a settlement. The 
Legislature, on the recommendation of this Department; in 1875,- 
passed an act authorizing the Commissioner of State Lands to 
appoint an agent on behalf of the State, with the view to a set- 
tlement of these matters. The act is exceedingly lame, and so 
far, I have been nnable to enforce it. ` Asan illustration of some 
of its defects, I append the following correspondence between 
the Commissioner and Hon. H. M. Rector, to whom the appoint- 
ment was tendered : E | 
-£* OFFICE OF COMMISSIONER OF STATE LANDS, 

"7 Little Rock, Ark., April 6, 1877, 
* Hon. Henry M. Rector, Little Rock: 

“ DEAR SIR—On ae 14th day of December, 1875, the Legis- 
lature passed an act authorizing the Commissioner of State Lands 
to appoint an agent to procure proof to establish the claim of the 
State to lands donated by the United States to the State. under 
the Swamp Land grant of September 28, 1850, and afterwards 
disposed of by the General Government. ` 

“The act provides that whatever expenses may be incurred in 
taking proof, etc., shall be paid by the agent, to be deducted, 
however, from the amount recovered, when settlement i is s made 
with the State Treasurer. 

The agent, for his services, is to receive not to exceed ten 
per cent. in kind of the amount recovered. "The law. in full can 
be found on page 134 of the Acts of the adjourned session of the 
General Assembly, 1875. | | 

“After the passage of this act I visited Washington i in person, 
with a view to ascertain the probable amount involved, and what 
was necessary to be done. Finding the rulings of the Commis- 
sioner of the General Land Office to be exceedingly and unneces- 
sarily strict in regard to these matters, as the shortest toad to a 
definite settlement—alike satisfactory to the General Govern- 
ment and the State—I proeured the introduction of a bill into 
the lower house of Congress which, had it become a law, would 
have simplified and added greatly to an early and definite deter- 
mination of the question. I had strong hopes of its passage, and 
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suspended for the time being all action in'regard to this subject 
until the adjournment of Congress. Unfortunately, no action 
was taken in regard to this matter. Under the head of Swamp 
Lands, in my Biennial Report to the Governor in October, 1876, 
and by him submitted to the General Assembly, you will find a 
full and complete statement of the attitude of this entire ques- 
tion. ` 
“ Congress having adjourned without taking any action, and - 
several members of the General Assembly having expressed sur- 
prise that the Commissioner had not made the appointment pro- 
vided for in the Act of December 14, 1875,—doubtless without 
fully investigating the reasons for such delay—I have made up 
my EE to let the contract, if possible, in accordance with said 
law. 

d “Among others who applied for this appointment soon after 
the passage of the Act, you submitted an application. In view 
of your high standing in the State, your connection with our 
public lands for many years as Surveyor-General, and in other 
capacities, your knowledge of the land laws of the General Gov- 
ernment and of the State, after fully considering thé various ap- 
plications, I have concluded to tender you that appointment, be- 
lieving it would give general and perfect satisfaction to the peo- 
ple, and that, in giving the State your time and talents in the 
prosecution of this work, you would do a service Which would 
be gratefully remembered. 

* An answer, at your earliest convenience, is earnestly so- 
licited. 

“ Very respectfully, ete., | 
“J. N. SMITHEE, ` 
"7 Commissioner State Lands.” 
“LITTLE Rock, ARK., April 7, 1877. 
“ Hon. J. N. Smithee, Commissioner of State Lands: 

. “DEAR Sin—I have the honor to acknowledge the receipt of 
your communication of the 6th inst., tendering to me the ap-- 
pointment of ‘Agent for the State, to take proof and establish 
the right of the State under the grant made 28th September, 


` 1850, by Congress.’ 


MEN 
B 
“You are pleased to express full confidence in my ability to. 
serve the ‘State efficiently in this capacity, which evidences. of 
esteem are duly and most cordially appreciated. You also allude 
to the causes which delayed your action in making this appoint- 
ment, to-wit: ‘That you anticipated: Congressional action, great- 
ly simplifying and disembarrassing the question of its present 
difficulties,.and that to meet public inquiry, and in obedience 
to the law, you have made up your mind to let the contract, if 
possible, ‘in accordance with said law.’ 
“When, twelve months since, I solieited the appointment in 
question from yourself and Gov. Garland, my: impressions were, 
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as derived from newspaper intelligence alone, that the powers - 


and emoluments of the agent to be appointed embraced the entire 
Swamp. Land interest of the State in controversy at Washing- 
ington ` hence, I deduced that the per cent. authorized by the 
act to be paid the agent was abundantly sufficient to engross the 
attention of myself or others who might possess the requisite in- 


formation to serve the State efficiently in this important and | 


complicated interest. = | | 

* But an examination of the act in question clearly confines the 
powers and authority of the agent to one branch only of the 
State's Swamp Land interest, and to that branch which is most 
difficult, and in my humble judgment, well-nigh impracticable 


of solution, unless means are appropriated to defray the con- ^ 


tingent expenses in procuring ‘the proof’ and establishing the 
claim of the State to those unconfirmed and contested lands. 
“The state of the case is, that by an act of Congress, passed: 


March, 1855, the State is permitted, if it can, to prove to the ` 


satisfaction of the Commissioner of the General Land Office 
that those tracts which remain unconfirmed, and have been 
disposed_ of. for money, or scrip, are swamp and overflowed. 
lands, ‘rendered thereby unfit for cultivation’. within the mean- 
ing of the-act of Congress passed 28th September, 1850. 

“The first step contemplated in the prosecution of this right 
of the State is, that the State agent and an agent of the United 
States should, by agreement, meet in the different counties where 


there are swamp lands, and agree upon ‘rules and regulations’ 
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for their guidance; and, in the nature of a joint commission, pro- 
ceed to summon and examine witnesses as to the condition and: 
nature of each forty acres of contested lands—that i is, what was 
its condition 28th September, 1850; in other words, was it ‘then 
swamp or overflowed, ‘rendered thereby unfit for cultivation ?' 

“This evidence is then to be reported to, and decided upon, by 
the Commissioner. That is: He, an officer of the Government, 
tries the case of the Governmont, and in ninety-nine cases in a 
hundred, for reasons entirely satisfactory to himself, is likely to 
conclude that the tract in question did not pass by grant of 1850 
to the State, and, therefore, that the State is not entitled to the 
money or scrip received for the land. by the General Govern- 
ment. 

“ The State law provides, to be sure, for the ultimate payment 
of ‘witnesses’ fees, but the agent must in the meantime not 
only defray all his own expenses, but advance, also, witnesses 
fees, and rely upon reimbursement out of such amounts as the 
United States may ultimately conclude to pay back. 

« The State's agent, I conceive, therefore, ought, as an immi- 
nent prerequisite of success, to have ample private means at hand 
to commence with, and assured collaterals to be drawn upon if 
necessary in the distant future, knowing full well the tenacity 
with which United States officials hang on to money once paid 
into the Treasury, coupled with the present temper of Washing- 
ton authorities towards the Southern States. 

“Tn candor, I could not recommend (if called upon for an 
opinion) that a single dollar be appropriated of State funds to 
the recoupment of these contested funds now in possession of the 
United States. 

“Upon the foregoing state of facts, I cannot perceive how, 
possibly, I could accept the honorable and responsible position 
so kindly tendered me, and I regret the necessity for this declen- 
sion, because of my sincere desire, in any capacity, to serve the 
State where I can promote her private interests or augment the 
happiness, prosperity or honor of her people. 

“ In her past history, in my humble way, I hope I bave se- 
cured at least the confidence of her people, and for her future 


* 
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present I shall Took for an important ¿ola to that Depért- 
ment of State over which you preside; and which, through an 
efficient clerical regime, you seem from your report to have de- 
duced convenient method from. waste and confusion infinitely 
confounded. I remain, with esteem, your obedient servant, 


. “H, M. RECTOR.” 


I afterwards tendered the appointment to Gen. W. D. Bloch- 
er, but for reasons similar to-those given by Gov. Rector, he also 
declined. 

Among the other aes performed at Washington, I have 
endeavored to procure legislation by Congress looking to a final > 
settlement of these matters, which would be less expensive to the 
State and the Government, and would at once be a method easily 
understood. What has been accomplished in this direction can 
be.gathered by the following correspondence : 


t 


"n ORs OF COMMISSIONER op STATE LANDS, 
“Tittle Rock, Ark., EEN 7, 1878. 


s Hos. L. Q. Gause, Jacksonport, Ark. : 


“DEAR Sir—Will you be kind enough to furnish me with 
the number of bills introduced by you in the Lower House of 
Congress during your service as Representative of the First Dis- 
trict, looking to a settlement of the landed interests of the State, 
growing out of the Swamp grant—also, a synopsis of each, and 
what action Congress has taken, and what impediment seems to 
be in the way of the enactment of a law on this subject. 

* An early answer is respectfully solicited. - 

l “Respectfully, ete., 


> 


«3, N. SMITHEE, 


Se | ` © Commissioner of State Lands.” 


* JACKSONPORT, Sept. 20, 1878. 
* Hon. J. .N. Smithee, Commissioner of State Lands, Little Rock : 
“Dear Sir—In reply to your note of the 7th inst., I have 
the honor to say that I have not by me all the bills I have in- 
troduced in Congress on the subject of, swamp land indemnity 
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to the State, and therefore ‘cannot give you “a synopsis of each of 
them,’ as desired. "The bills and quite a voluminous correspond- 
enee with the Secretary of the Interior, and the Commissioner 
of the General Land Office, are among my papers at Washing- 
ton, "and I can only give you a general statement, hoping it 
will.be sufficient for your purpose. | 

“ On the 28th September, 1850, Congress granted to the State 
of Arkansas, for purposes named in the act, all the swamp and ` 
overflowed lands within the limits of the State, remaining un- 
sold atíthe passage of the act. Section three of the act defines ` 
what is meant by swamp and overflowed lands to be such subdi- 
visions of forty acres, ‘the greater part of which is wet and un- 
fit for cultivation.’ > The act leaves the ascertainment of the 
character of the land to the Secretary of the Interior, who was 
to furnish the State with the evidence of it. On November 21, 
1850, the Commissioner of the General Land Office issued a cir- 
cular to the Surveyor-General of the several States entitled to 
the benefit of the grant, instructing them how to prepare the 
list of swamp lands required by the act to be certified to the 
States. In this circular it was made optional with the Govern- 
ment either to select from the field-notes, or submit proof of the 
swampy character of the lands. The Governor of this State 
elected to select lands by the latter method. Under the direc- 
tion of the Commissioner of the General Land Office these selec- 
tions, when approved by the Commissioner, were patented to the 
State, and vested the fee simple title as of the 28th of September, 
1850, when the grant became operative. Subsequent to the pas- 
sage of the act and prior to the confirmation of swamp land 
selections of the State, the United States sold and disposed of 
many tracts, which passed to the State under the grant. To in- 
demnify the State for lands so sold by the United States, Con- 
gress, on the 2d of March, 1855, passed what is known as the 
Indemnity Act—by the second section of which it is provided : 
‘That upon due proof by the authorized agent of the States, be- 
fore the Commissioner of -the Gefteral Land Office, that any of 


. the lands purchased (meaning thereby lands purchased of the 


United States by private parties after the grant) were swamp 
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lands, the puzehgae | money shall be paid over to the said State 
or States, and where the lands. have been located by warrant or 
serip, the said State or States &hall be. authorized to. locate- a 
. quantity of like amount upon any of the public, lands snbjeet to 
entry, at $1.25 per acre or less, and patent shall issue therefor.’ 
“This act was construed by the Secretary of the Interior to . 
apply only to such land as had been confirmed to the State, and 
afterwards sold by the United States, and excluded all lands 
really swampy in character, and granted to the State by.the Act 
of 28th of September, 1850, but not selected and confirmed. be- 
fore sale by the United States. Here it will be borne in mind 
that the Swamp Land Act has been universally construed to be a 
grant in presenti, and whenever, ‘upon due proof, the character ` 
of the land was shown to be ‘ wet and unfit for cultivation,’ the 
patent should issue to the State. As to what is-due proof, each 
Secretary has taken liberal range and issued instructions and 
counter instructions, rejecting or admitting proof made by the 
States at pleasure. — 
“This act was extended by act of March 3, 1857, but 
the present Secretary and Commissioner of the General Land 
Office adhere to the instructions above given of the original act. 
“ During the Forty-fourth Congress, and-I believe soon after 
you came into office as-Commissioner of State Lands, you made 
demand on the Secretary of the Interior, through the Commis- 
sioner of the General Land Office, for the indemnity due the 
State of Arkansas, under the acts of Congress.above named, 
and withheld by the General Government, which demand was 
refused upon the ground that the Government would pay no in- 
demnity for lands sold subsequent to: March 3d, 1857, without 
Congressional legislation, the Commissioner holding to his former 
construction, that the indemnity acts were not prospective in 
their operation. After several interviews by you and myself 
with both the Secretary of the Interior and the Commissioner of 
the General Land Office, and being satisfied that Congressional 
action alone could give the- State her rights in the premises we 
agreed upon a bill extending the indemnity act, which I intro- 
duced soon after in the House of Representatives. This bill met 


ł 


Es 138] 
with the serious: opposition of: the. ‘Intérior Department; which 
was and is opposed to paying the State any indemnity. whatever. 
It was further antagonized by conflicting interests in the in- 
5 demity awards; such, for instance, as in Illinois, where the pay- 
ment of scrip would be valueless unless. locatable on lands outside 
the State, there being no publie lands in the State subject to 
entry. . Meeting with these objections, I modified the bill, time 
after time, as I thought would obviate opposition both in the e 
s Forty-fourth and present Congress. The last bill I introduced 
. in Congress on that subject provides for indemnifying the States 
in cash for all cash sales and for assignable scrip or warrants and ` 
scrip entries, locatable on any of the public lands subject tó 
entry at $1.25 per acre. This bill is now pending before Con- 
gress, and 1 think will be well supported if partisan influences 
do not destroy it. 1 would here state that sections 2479 and 
2490 of the Revised Statutes have been, after mature considera- 
tion, decided to be confined to the States of Minnesota and Ore- 
gon, and therefore the right of the State of Arkansas to make 
additional selections of swamp lands appears undisputed. The 
- bill which I last introduced is prospective in its nature, and con- 
e templates further action by the State in this regard,, and is in- 
` tended to cover indemnity for all lands granted to the State by 
1 the act of 28th September, 1850, and which have been, subse- 
quent to that date, or may be hereafter, sold or a of by 


d the United ‘States. 
d 7 “ Very truly, 
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In addition to the provisions of the pending measure before 
Congress, given by Col. Gause, the bill provides that the field- 
notes, where sufficiently explicit, shall be taken as evidence of 
the character of the land. This would do away with the costly 
and difficult process of taking proof. Under the rulings of the 
department at present, no proof is accepted which is not sworn 
to by two responsible citizens who were acquainted with the 
character of the land on the 28th September, 1850. Remember- 
ing this, it will be seen how difficult it is to obtain ay Ente a 
from the department under the present law. uA 
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.7 There is still left i in the State a large amount of swamp land, : 


l which has never been selected. and reported to the General Land 
Office, and I would recommend: Your Excellency to urge upon 
_the Legislature the passage of an act authorizing the appoint- 
ment of selecting agents. The States of Missouri, Florida and. 
perhaps others, are now engaged in making new selections. 

As stated in last report, the United States sold 67,759.08 
_ acres of land confirmed to the State by the Act. of March 3, 


1857, for which she received the sum of $64,575,352. She dis- , 


posed also of 12,259.62 acres, for land warrants. The govern- 
ment agrees that these funds, or the land, belong to the State, but 
there is no authority under the Indemnity Act.to pay over the 
money. It is to correct this, as well as other matters of doubt, 
that legislation is asked of Congress. 

The amount of cash received by the General Geer for 
sales of swamp land—claimed by the State—(besides the case 
stated above) is $144,711.87, and the number of acres located by 
individuals with warrants and scrip, is 131,027.76. This the 
State-is entitled to whenever proof is made.of the swampy char- 
acter of the land. In the Appendix to this Report will be found 

a table showing the amounts in each of the old Swamp Land dis- 
— tricts. 

The State claims under the Swamp grant 957, 522.74 acres of 
land which have been certified to the St. Louis, Iron Mountain 
and Southern (formerly Cairo and Fulton,) the Little Rock and 
Fort Smith, and the Memphis and Little Rock Railroads, under 
the grants made by Congress to them. 

That Your Excellency and the General Assembly may. be 
fully advised on this subject, I take the following extract from 
the letter of Mr. Dill, which was incorporated in the last report: 

“The Interior Department has decided that the right of the 
railroads to the lands within the six and fifteen mile limits at- 
tached in January, 1857, consequently the swamp lands certified 
to them within those limits cannot have the benefit of the con- 
firmatory act. The General Land Office did decide in July, 1875, 
(‘in the matter of the State of Iowa vs. Iowa Railroads,’), that 
the State has the right to contest its claim to such lands not- 
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withstanding their certification to the railroads. The questions 
decided in the above case apply to Arkansas as well as to Towa. . 
I will quote a part of the decision in order that you may more 
fully-understand the matter: | 

“The State has long since claimed the lands in question as 
swamp lands, and furnished prima facie evidence that they are 
of that character. This claim has not yet been examined by this 
office, and until it is so examined and either rejected or approved 


- the duty of this department is not performed. Neither is it ex- 


cused from this duty because the General Land Office has hastily 
or inadvertantly certified the land to another claim. The fact 
that such certification was nominally to the State for certain rail- 
road companies does not change the matter. It was not granted 
for such railroads if the land is swamp, and such certification is 
erroneous the same as if it had been made to the Ve com- 
panies directly.’ 

The Swamp act was approved September 28, 1850—the act 
granting lands to the railroads was approved February 9, 1853. 
So there can be no doubt that any land which passed to the State 
by the Swamp grant could not be taken away and granted to the 
railroads. It may be well to remark here that in almost every 
case of conflict the swamp selection was made and reported to 
the Commissioner of the General Land Office prior to the date 
of the grant to the railroads. a 

In the majority of conflicts with the St. Louis, Iron Moun- 
tain and Southern Railway, the swamp selection was reported to 
the Land Office at Washington on the 18th January, 1853, and 
were approved to the railroad July 13, 1857. 

“In the majority of conflicts with the Memphis and Little 
Rock Railroad, the selections were made December 2, 1852, and 
the approval to the railroad company was made August 13, 1859. 

The selections for the Little Rock and Fort Smith Railway 
were made principally on the 13th February, 1853, and were ap- 
proved to the railroad on the 13th August, 1857. | 

, The majority of conflicts are with the St. Louis, Iron Moun- 
m and Southern Railway. 

I found on file in the General Land Office a large number of 
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affidavits and testimony of witnesses who: were examined before 
the Surveyor-General of the State in 1856 and 1857, on behalt 
of the Cairo and Fulton and Memphis and Little Rock Railroad 
- Companies, contesting the claim of the State to selections by her 
of swamp lands. Upon examination into the character of these 
affidavits, I found in the majority of cases that the witnesses - 
stated they were not acquainted with the character of the land 
at the date of the swamp:act. These affidavits were transmitted . 
to the General Land Office by the Surveyor-General, who.saysin 
his letter. of transmittal that “the examination -was wholly ex 
parte at best on the part of the railroad companies, the State not 
being represented." 

From all the information I could obtain , this evidence intro- 
duced by the railroad companies was compared with the field- 

: notes, and they were used as a basis in allowing or SCH the 
Railroad claim. 

_ The Swamp claim to about 70,000 acres was ie dea by the 
Commissioner of the General Land Office on this character of 

evidence, about 33,000 acres of which were approved to the 
Memphis and Little Rock Railroad, and about 37,000 to the 
Cairo and Fulton Railroad. 

The United States field-notes show : many tracts of selected 
swamp land which have-been approved to both of these railroads 
to be subject to periodical overflow, so as to render it unfit for 
cultivation, and notwithstanding the approved claim to the rail- 
roads, these lands unquestionably belong to the State under. the 
Swamp grant. 

I have made a list of all the lands found in this UNS) and 
have them now on filein this department. 

Herewith I append an argument made before the Betas 
of the Interior by W. W. Curtis, Esq., which is able and 
comprehensive, and presents the rights of the State in a manner 
whieh cannot fail to carry a to every unprejudiced 
mind: 

Argument of W. W. Curtis, attorney, etc., in appeal case 
before Secretary of Interior : 

“East half northwest quarter, west half northeast quarter, 
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northwest: quarter southeast a section 1, towliship à nói, 
range-5 west. ^ > `s 

* Decided by Õimu on Seiger case a 24, 187 6, 
and his decision sustained by Secretary of Interior.. ` 5: ^? 

“The lands in question. were selected. and reported by the 
State as swamp lands December 2, 1852, under act:of: SOPORE 
28, 1850, 

“They were subsequently, to-wit, in Paali 1855, selected 
under act of February 9, 1853, for the benefit of the Memphis 
and Little Rock Railroad, and were approved under that act 
August 13, 1857. 

“ The State having sold the lands as swamp, now, üllas 
her vendee, seeks to perfect title 'and presents testimony showing 
that they were in fact swamp at the date of said Swamp grant. 
She now asks that patent may issue to her under the Swamp 
grant, notwithstanding the erroneous certificate under the Rail- 
road grant. This is denied by your letter K, of October 2, 
guoting as a reason for this ruling the decision of the Secretary 
of the Interior in the case of the State of Iowa vs. ki 
railroads, rendered August 24, 1876. . . Ss 

* While the cases are in some respects- similar, they differ in 
essential points. l 

* In the case decided by the Secretary, CN lands: if I am 
correctly informed, were selected and certified to the railroad 
before any selection whatever was made under the Swamp grant ; 
in fact, the Swamp claim had no status so far as the most of the 
tracts were concerned, until the remedial act of March 5, 1872, 
was passed. There was a seeming injustice in disturbing a claim 
which had been passed upon and apparently finally settled with- 
out the knowledge of any adverse claim until after the matter had 
become closed on the books of the General Land Office, when for 
the first time the adverse claim is presented. - 

“ In the case under consideration the facts are very different. 
The State of Arkansas, in compliance with the office instructions 
of November 21, 1850, at great expense, selected her swamp 
lands, including the tracts in question. 

“ These tracts were transmitted through the proper meus 
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to the Commissioniée of the: General Land Office. "his was: all 
- she was required to:do under the said instructions... 

“ The-law did riot require_even this. Having thus asserted 
her claim to. these lands, and. placed the same ön record, it 
remained with the Department to either reject or. approve the 
same, and until one act or the other was done no further dispo- 
sition of the land could be lawfully made. However, through 
the delay of the Department—not the State—no action is taken, 
and in the meantime Congress enacts the grant of 1853. A. 
further delay is made, and the right,under said grant attaches in 
December, 1855,-but not, as we. claim; to these - particular tracts. - 
A further delay until August 14, 1857, when action is.taken by . 
certifying erroneously the tracts to the railroad, and ignoring the. 
prior swamp selection. Admitting that the State is the nominal 
beneficiary of the grant of 1853, and that she, through inadver- 
tance or otherwise, selected these tracts under that grant, what, 
then, was the plain duty of the Department? Certainly not to 
complicate matters by recognizing a junior before disposing of 
the claim under a senior grant. The State should have been 
promptly notified.of the conflicting claim, and a call should have 
been made for a relinquishment of her first claim before recog- - 
ognizing the latter one, if it could be legally recognized at all, or 
at least an investigation-should have been ordered to fully 
ascertain which grant the lands should properly be approved. If 
they were shown to be actually swamp, the Department could 
have-legally done nothing but patent them to the State as swamp, 
and until they were shown not to be swamp there was no dispo- 
sition of any kind which could legally be made of them. 

“While the grant of 1853 is made nominally to the State, as. 
a matter of fact all selections are made by agents.of the railroad 
company. In this instance I think it will be found, upon inquiry 
at the General Land Office, that the selections were made by a 
resident agent of the railroad in this city, and never transmitted: 
by any ofthe'State officials. The conflict was therefore unknown 
to the State authorities, who, having done all they were required 
to do to acquire title under an older grant, had no reason to’ 
apprehend interference from the later grant. |The act of selection 
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under the act of 1853 was not an act of the ‘State which wonld 


operate as a waiver of her former claim. In fact, she had no legal - 


authority to make such waiver if she desired, unless authorized. 
by formal act of her Legislature. | 

“ The act of the Department in receiving the later selection 
was contrary to established rulings and law. : 

“There is still another reason—and a potent one—why the 
claim of the State to the tracts in question should not be allowed. 

“ They were confirmed as swamp by act of 3d March, 1857, 
(U.S. Stats., Vol. 11, p. 251). 

“ They were selections made and repor ted at the date of that 
act. They were not ‘interfered with by any actual settlement 


under any existing law of the United States.’ | 


“They were ‘vacant and unappropriated? at that date, for 
the act of approval to the railroad occurred more than five 
months after the passage of this confirmatory law. 

“It certainly will not be claimed that Congress, by the act 


of 1853, appropriated, or attempted to appropriate, lands which 


they had granted in fee simple three years previously. Such 
action would be repugnant to law and reason. But, as though 
to place the question beyond controversy, the express terms of 
the railroad grant excluded these lands from its operations. 
“The last clause of Section 2 reads as follows: ‘ And provided 
further, that any and all lands reserved to the United States by 
any act of Congress, for the purpose of aiding in any object of 
internal improvement, or any manner for any purpose whatso- 
ever, are reserved to the UnitedStates from the operation of this 
act? (U.S. Rev. Stat.) 
^ It would seem as though this proviso was sufficiently com- 


prehensive to place beyond dispute the status of these lands or 


the effect of the Railroad grant. They were appropriated by an 
act of Congress three years before the Railroad act.was passed— 
were selected and reported as swamp three years before the right 
of the road under that grant attached to any lands. To these 
particular tracts the right of the road never did attach, they being 
-excepted from the operations of the act. In this condition, then, 
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on 


the act of 3d of March, gege found them, ad ee all abte- : 


tion they were by that act confirmed as swamp. , 
“Tt has been a matter of injustice to the State’ that after she 


had by specific acts asserted her claim. to -the * lands under the ` 


Swamp grant, the government did not dorits duty by promptly 
giving her the evidence of her title, as required by the mandatory 
terms of the law.  - | , ; 


“It was another wrongful act'on the part of the government 
that the selection under the Railroad grant was not, promptly 


rejected, for the reason that the land had been previously selected 
under, the Swamp grant: It was a very grave error when the 
government: ignored the confirmatory act at 1857, and certified 
the lands to the railroads. | 

* Having made these mistakes, is it not the plain duty of the 
government to do what it lawfully may toward correcting them? 

“We now come to the question of estoppel, which is in fact, 
the real reason:assigned for ignoring the claim of the State. 

“ We submit that the circumstances of the case are such as to 
render such ‘plea inadmissable, when we take into view the nature 
of the grants. : 

* Both of these grants were of great da Under the 
Swamp grant there have been selected and reported’ more than 
eight ‘and one-half millions of acres. Under the act of 1853 it 
was estimated that more than four hundred thousand acres were 
granted. Is it to be supposed that the details'in the adjustment 
of such grants could be executed without numerous mistakes, or 
without unintentional confliets? Might they not have occurred 
had the grants been made to an individual for his own use and 
benefit, how careful soever that individual might-have been; in 
making his selections? But these grants, while made nominally 
to the State, were (at least'so far as. the grant of 1853 is con- 
cerned) as a matter of fact made to her in trust for others. 

“ The details of the railroad grant were “carried out by: the 
agents and officers of the railroad corporation. 

- * From the first to the last the State ceased to hold an interest 
either in the selection or certification of lands. It was the rail- 
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road interest alone which was seen and felt at: the Department 
or in the courts. - 

“The officers of the road made the selections. The attorneys 
appeared as attorneys for the road, and not as agents for the 
State. In-fact, the name of the State was never used, except 
when the literal terms of the law compelled its use. 

. “©§So plain has it been that the grant to the State was pistol 

nominal, and that the real grantee was the corporation, that we 
find 1n contests involving questions arising under the two grants 
the State is mentioned only in connection with the Swamp grant, 
while the Railroad grant is treated as if made direct to the railroad 
corporation. 2 

“This being the case, how can the State be justly held 
responsible for the selections of the lands under the Railroad 
grant? -> e 

“ But admitting, for the purpose of auus that the State 
should recognize as the de facto. grantee in both cases, and that 
she should be held responsible for the latter selection'of the land, 
the question of estoppel cannot with any show of justice be raised 
against her. Such conflicts should be considered’as the results 
of mistakes growing out of the- magnitude of the grants, or as 
inconsistent deeds are treated by the courts. The practice of the 
office and the Depariment has been for years-so to treat such 
questions. | 


ës 


'* But one question could be incu into, *Is the land in 
fact swamp?’ and this only when the Swamp claim had not been 
confirmed by statutory enactment. 

* In similar cases Secretary McClelland, instead of raising 
technical questions of estoppel, says: ‘The State would not 
knowingly have located land already granted to it by another 

(Lester 1, p.555). ‘In the present case, whatever maxhave- 
been done by the State in the matter of the railroad selection, we 
ean emphatically claim was done unknowingly. She had not 
the lists from which to see what lands had been selected as swamp. 
They were prepared by her agents, it is true, but passed from 
them to the Surveyor-General, who examined, revised, approved 
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and relisted them. in: — E with instructions of N ovembér 
21,1850. (Lester 1, page 543).. 


dl By that officer they were transmitted to the: Üld of. 


the Interior, whose duty it was to “make out accurate lists and 
plats of.the lands * >k CK and transmit the same to the Gov- 
ernor of the State of Arkansas.’ Instead of promptly — 
this mandatory law, the lists have been ‘permitted to remain’ on, 
the files of the General Land Office from year to year, unti other 
selections, under other grants, have intervened in the name H 
the State, and for which it is now assumed the State should 
held responsible, when,-as may be plainly seen, the State could. 
have known nothing of the conflict of selection. 

* But even admitting that the State officer, with full knowl- 
edge of all the facts, made the.second selection, can the question 
of estoppel be urged? I think not, and for these reasons: An 
officer of the State may do nothing which the law does not 
authorize him to do. He cannot dispose of lands which have 
been granted to the State to build levees to a company for the 
purpose of building railroads. To rule otherwise would be to 
admit that the land interests of a State could be held snbject to 
the caprice, or carelessness, of ever-changing officials. The 
Governor ‘of one year could select lands as swamp which his 
successor could set aside by selecting under a Railroad. grant, 
which act may be superseded by another officer, who in turn 
selects the land for canal purposes. Is it to be held that the acts 
of any one man, although a State officer, shall operate as an 
estoppel to the claim of the State to her lawfully vested SC 
under the grant, to which the lands properly belong? 


“Tf so, not only could the State. be wronged, but the intent ` 


of Congress in making the grant be thwarted by the act of one 
man; who need hold no higher position than that of agent for a 
railroad company, temporarily authorized to act in the name of 
the State for certain specific purposes. 
“ The question of estoppel, if raised at all, should have been: 
raised when in the name of the State these tracts were selécted 
for the railroad. 
“The State authorities should then have been notified that 
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the lands had been granted.to her in fee, under an older grant; 
that they had been included in. lists which she had sent to the 
officer of the Department, and that she was estopped from claiming 
them under another grant. It is not just to allow the doctrine 
of estoppel-to slumber until serious mistakes have been made, 
and then invoke its aid in defeat of a legal claim and in behalf of 
an illegal one. Again: The act of the State—if it be her act— 
in selecting these tracts in satisfaction of the railroad grant, was 
from the beginning void, and the subsequent proceedings of the . 
Department were void. She had no more right to these lands, 
under the act of.1853, than she had to lands in the Indian Terri- 
tory. Any act on her part, or any act on the part of the 
Department was void ab initio, and no matter what-may have been 
issued as evidence of the assumed title, the courts have in exactly 
similar cases pronounced the title void. I respectfully refer to 
the case of B. and Mo. River Railroad vs. Fremont County, Iowa. ` 
(Wallace, p. —). In that case the grant to the State for railroad 
purposes has a proviso identical in- language to the one heretofore 


. referred to in the grant of 1853. The language of the decision i is 


plain and unmistakable, as follows: oe 

ere Tt will be seen from an examination of this grant that the 
reservations annexed to it are very full and explicit. * They are 
found first in the enacting clause itself, where provision is made 
for the selection of lands beyond the lines of the six sections’ on 
each side of the road in case any of the sections have been pre- 
viously ‘sold or otherwise disposed of“ And then again, in the 
general proviso to the grant, these reservations clearly embrace 
the previous grant of the swamp and overflowed lands for the 
purpose of enabling the State to redeem them and fit them for 
cultivation by levees and drains. * * * * ‘The lands 
already selected and returned had been withdrawn from sale, 
and were not in the market at the time of the passage of the act. 
* *  * Tn the language of the Railroad act, the whole of 
the lands in controversy were ‘otherwise disposed of,’ and were 
reserved for the purpose of aiding the States in their objects of 
internal improvements.’ | 

“Tt is alleged that the railroad right attached to these lands 
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n 1855. How- can that be-when they are expressly reserved 
from the Railroad grant? They areoutside the operations of the 


grant to as great an-extent as though they’ had been sold to: an” 
individual twenty years before, to. whom patent had not-yet 


issued. I respectfully submit that eventhough the State may 
be-estopped, the Department has still a duty of its own to per- 


form, independent of any act of the States As the fiduciary’ of 


the Government in the matter of public lands, it should correct a 
grave error it has made in certifying, without authority of law, 
lands under a grant which were not embraced in that grant. ‘It 
has a further duty to perform, whether asked by the State to do 
so or not, and that-is to do what the law requires of it in express 
terms. The act of September 28, 1850, enjoins upon the Secre- 
tary of thé Interior the duty of listing lands shown to be swamp 
at the date of that act, which list is to be reported to the Governor 
of Arkansas. When thus reported the-Governor is called upon 
by the law, for the first time, to act. 

“ The law requires no other act on the part of the State, and 
nothing which she may have done or which may have been left 
undone, can operate as relieving the Department from executing 
what the law in mandatory terms requires. It is unjust to say 
that the courts give üs a remedy. ov 
^" * The Department has no right to put the State or her vendees 
to the expense of litigation, or if litigation cannot be avoided, the 
Department at least should place us on an equal footing in the 


eourts with those who illegally hold an evidence of title to these. 


lands, wrongfully furnished them by the Department. 
(7 Respectfully, | 


1 | | “W. W. CURTIS, 
o "7 Attorney for Vendees of State.” 


Notwithstanding the strong case made òut, the Secretary 
refused the application, on the ground that the Government, 
having certified the lands of the State under one grant, she could 
not certify them under another, and referring the question to the 
courts for settlement. | 


In order to arrive at a speedy and cheap settlement of these 
D 
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| conflicts, L would recommend the passage by:the Legislature, of 


an act authorizing the appointment by the Governor of an agent ` 
on behalf of.the. State, the appointment by the railroad company 
of another, and the two to appoint a third—this board to pass : 
upon and determine the character of the lands in controversy, 
the State to release all claim to the roads to any land decided{not 
to be swamp, and the roads to release all lands to the State decided 
to be swamp. This would be an easy method of settlement, and. 
on such agreement the Interior REES I am advised, 
will act. 
The act of December 14, 1875, authorizing the Commissioner 
of State Lands to appoint an agent, on behalf of the State, -to 
prepare the proof of the swampy character of lands sold by the 
Government, should be amended so as to give the agent not more 
than 33 1-3 per cent. of the amount received by him. The 10 
per cent. allowed under the present law is not sufficient, as stated 
in the letter of Gov. Rector. This should be done, whether 
additional legislation is procured from Congress or not. If the 
. measure, which Col. Gause has labored so faithfully to have 
passed, does.become a law, there will be many cases where proof 
will be required outside of the field-notes.-- A comprehensive bill 
on this subject should be enacted by the General Assembly at the 
present session. Every year’s delay makes it the more difficult 
for the State t6 procure the necessary proof. E 
I reiterate my recommendation of. two years ago for the 
appointment of a regular attorney at Washington, with an.annual 
salary, to attend to the many and intricate questions arising 
before the Interior Department, in which the interests of the 
State.are involved. 
~- Since the date of last report there has been approved to the 
State 1974.46 acres of swamp land. Of the amount approved 
360 acres are situated in the counties of Washington, Madison, 
Benton and Crawford. These lands were donated to the North- 
western Arkansas Railroad Company, under an act of the General 
Assembly, approved December 14, 1875, and consequently no 
disposition has been made of them by this Department. The 
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amount of swamp lands now vacant and subject to sale is 45,042.22 ' 
acres. i - 

In this connection I republish from my last report the follow- 
. ing, showing: the attitude of the arene una in 'the old Cham- * 
pagnolle Land District :: 

* On the 16th January, 1861, the Lépislature passed an aet 
entitled ‘An Act to invest the Swamp- and Overflowed Lands in 
the Champagnolle District as stock in the Mississippi, Ouachita 
and Red River Railroad Company. This act required the 
Governor to subscribe such of said land as was then confirmed 
to the State as. stock in said road, at the maximum price then 
established by law—to-wit, fifty and seventy-five cents per acre— 
and to make similar subscriptions from time to time as future 
confirmations should be made. In eonsideration of this the ` 
. company is required to tender to. the Governor certificates of 
stock for the amounts so subscribed. 

“ Under this law, on the 18th April, 1870, the company turned 
óver to the State stock to the amount of $210,500, for which the 
Governor gave a deed to 167,555.88 acres of first-class, and 
89,655.44 acres of second-class land—the first-class being at the 
rate of seventy-five cents per acre, and the second-class at fifty 
' cents. On the 8th October, 1873, a certificate of purchase was 
given by the State Land Commissioner to ‘James Torrans, 
Land Commissioner of the Mississippi, Ouachita and Red River 
Railroad Company,’ for 88,097.43 acres. For this certificate of 
purchase there was deposited a certificate of stock for $50,369.96 
These certificates of stock are noe gp file in the office of the 
State Treasurer. It will thus be seen that the company has 
received a patent for 257,211.32 acres, and a certificate of purchase: 
for 88,097.43 acres, making a total of 345,308.75 acres, for which 
the State holds certificates of stock amounting to $260,869.96 
There yet remains in the Champagnolle District, unapproved to 
the State—including conflicts with Government sales—593,300 
acres of swamp land, affected by the grant of January 16, 1861. 
Of this amount they are classified as follows : 
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i Kai : DE g ‘ ACRES. . 
Selected prior to March 3, 1857, but not yet certified to State... 190,760 

, Selected since March 3, 1857,. and not approved to, .SState......... 269,120 
Sold prior to Swamp Land Grant... eee ertet tenente 10, 120 


' Sold since the Swamp Land Grant and prior to Mareh 3, 1857, - “46,920 ~ 
Selected by State as Swamp Land and sold by the United - 8 
, States since March 3, 1857............ eedem . . 76,480 


x $ e em 


= 
* 'Total......... $499699090 €»*099964 6096090999 rro poro cone... »9909e95990920$0950990490 **et95 593,300 
* 


* Mr. Torrans applied to the Commissioner at.one time for a 


certificate to the Governor for a patent for a portion of thé lands 
cotitained in his certificate of purchase of 8th October, 1873. This 


I declined to give, on the ground that the company had failed to 


comply with its charter by constructing the road, and had in effect 
abarídoned the enterprise. At the October term, 1875, of the 
Circuit Court of Pulaski county, the Attorney-General filed a 
complaint against the company, asking that its charter be declar 
forfeited. The suit is still pending.” 

What has become of the suit in question I do not: know. : 

There remains in this Department an approved list of 6,412.29 
aeres of swamp land situated in the Champagnolle District, which 
has never been advertised, on account of the Railroad grant. — 


H — CT 


| CONFEDERATE ENTRIES. 


As stated in my report two years ago, among my first official 
acts on taking charge of the Land Office was to recognize as valid 
and binding all sales made by the State during the late war, and 
refüse to recognize any certificates issued on second purchases, 
under the act of March 23, 1871. The Supreme Court has fully 
sustained this position, so far as school lands are concerned. 
While the question as to the validity ot the sale of swamp lands 
has never been passed upon directly by the court, the principle, 
laid down in the case of school lands, will apply as well to other 
sales. However, the interests involved are too grave for a 
Department officer to decide upon them until there is some posi- 
tive expression by the courts. A case involving this question 
was pending in the Supreme Court at the date of last report, but 
that tribunal dismissed it on technical grounds, so the question 
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still remains an open one. If the Confederate entries are sus- 
tained, thé Legislature should make some provision for the return 
of the.money paid by second purchasers, or the i issuance of land 


"serip, and vice versa. In the Appendix will be found a table 


showing the kind and amount of fünds paid into the State 
Treasury by second purchasers. "The amount foots up $110,- 
250.91. i 


LEVEE BONDS. 


When I came into office in May, 1874, Levee bonds were 
receivable for swamp and internal improvement lands. When: 
the Constitutional Convention met, I asked that. body, through 


Hon. Wm. M. Fishback, to pass an ordinance prohibiting the 


Commissioner of State Lands from receiving these bonds until 
their validity could be determined. An ordinance was passed 
prohibiting the Commissioner from receiving them until other- 
wise provided by law. On the meeting of the Legislature, the 
Treasurer, not being prohibited by the ordinance from doing so, 
and continuing to receive them, I asked that body to pass an act 
prohibiting all officers from receiving them. This was done. 
Afterwards, on three separate occasions, mandamuses were issued 
by the Pulaski Chancery. Court compelling the Treasurer to take 
these bonds. None of these cases were appealed. During the 
past year Henry E. Garth tendered to me, through his attorney, 
John M. Moore, Esq., Levee bonds i in paynient of certain swamp 
lands. The application was refused. Mr. Moore then applied 
to the Pulaski Circuit Court for a mandamus, which, after a 
patient hearing, was granted. Believing the bonds to be illegal 
and void, I appealed the case to the Supreme Court, and that 
tribunal reversed the decision’ below, and declared the bonds to 
have been illegally issued, and consequently invalid. By this 
decision the State is tid of a debt of nearly three million dollars. 
The Attorney-General, who represented the Commissioner in this 
suit, did so-in an able manner, and is deserving of special mention 
for the arduous labor performed by him. 
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HOLFORD BONDS. 


Under some kind of agreement (I have never TT able io tell 
what) in the Chancery Court, parties who had redeemed: Real 
Estate Bank lands through that court, and whose notes were . 
deposited with the Treasurer, were permitted to pay theirinstall- 
ments with Six per cent. Funded bonds—Holfords included. After 
the passage of the act of December, 1875, permitting owners of 
ihe equity to redeem Real Estate Bank lands before the Commis- 
sioner of State Lands, over-due coupons on these bonds were 
tendered to me in payment. I declined to receive them, for the 
reasons given in the letter below : 7 


aa 


“ OFFICE OF COMMISSIONER OF STATE LANDS 
* Little Rock, Ark., October 8, 1877. 
* [n the matter of Geo. F. Barrows, by his agent, James Coates 


Application to purchase the northwest quarter of section 23, 
6 north, 3 east. 


“ This land was originally mortgaged to the Real Estate Bank. 
The mortgage was foreclosed, and the State became the pur- 
chaser. It was duly appraised as the law requires—the appraise- 
ment being $1,000 (including $200 for improvements) and was 
purchased at private sale by E. R. Knight, who executed his 
note for the purchase money, defaulted in the payment of two | 
instalments of'interest, whereupon the land reverted to the State, 
and now appears as vacant and subject to sale. 

- “James Coates, agent for George F. Barrows, makes appli- 
cation to purchase the same, and tenders in part payment therefor 
a over-due coupons for $30 each, making the sum of 
$990. The said Coates further proposes and offers to pay the 
remaining ten dollars in Treasurer’s certificates of indebtedness. 

“ The coupons tendered in payment for this land were taken ` 


from the bonds of the State numbered 1551, 1552, 1601, 1602 


and 1603, issued under an act of the General Assembly, entitled 
‘An act to provide for the funding of the public debt of the 
State,” approved April 6th, 1869. | i 
* Section one of this act provides “that the Governor is hereby 
authorized and required to fund the debt of the State, consisting of 


E: 
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bonds. issned by the State to the Real Estate Bank, and State 


banks, by issuing new bonds of the State in lieu of the bonds. 
issued “to said Real Estate and State Kees as hereafter pro- 


vided.’ 

“ The remaining sections detail the manner in which the new 
bonds shall be issued, and provide for the payment of interest, 
etc. 

* Under this act the Governor recognized as a debt of the 
State 500 bonds issued to the Real Estate Bank, which were 
hypothecated by the bank in express violation of Section 9 of its 
charter, which provided that the bonds should not be disposed of 
at less than the par value, and, after adding the unpaid interest, 
issued new bonds in their stead, numbered from 461 to 1860, 
inclusive. 

* It appears that the bonds in question were hypothecated by 
the bank with the North American Trust and Banking Company 
for a loan of $250,000, to be-paid in two instalments. Half of 
this amount was paid, when the Trust Company transferred the 
bonds to James Holford & Co., of London, as collateral security 
for a loan of $325,000. Before paying the remainder of the 
$250,000 borrowed by the bank, the Trust Company suspended. 

“The State issued these bonds to the bank on one main 
condition only, viz: That they were to be sold at par for cash 
(not.mortgaged or hypothecated), and any other disposition 
made of the bonds is a nullity, unless confirmed afterwards by 
the Legislature, and that has never been done. 

“The Legislature, when it authorized the Governor ‘to fund 


the debt of the State, consisting of bonds issued by the State to the 


Real Estate Bank and State banks,’ evidently referred to bonds 
which had been regularly issued and disposed of as the law requires, 
and which had thereby become a debt of the State. The Gov- 
ernor, in funding bonds which were not, and never had been, 
recognized as a debt of the State, exceeded his authority. 

« The Supreme Court, in the case of Whitney vs. Peay, 24th 
Arkanšas, in reference to these bonds, says: 

* “The ninth section of the charter of the Real Estate Bank, 
prohibiting the sale of the bonds of the State at less than the par 
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value thereof, it might be held, upon adjudications entitled to 
respect, that the disposition made of the 500 bonds in question, 
by the agents of the bank, to the North American Trust and 
Banking Company, was a transaction illegal and void.’ 

“The court cites as authority: The State of Illinois vs. 

Delafield, 8 Paige, 527; affirmed in Delafield vs. the State of 
Illinois, 2 Hill, 160; 26 Wend., 221. In this connection, how- 
ever, the court says: 
.. «*But the bank having Bussi proper to receive and appro- 
priate to its use the money advanced to its agents by the New 
York Banking Company, upon a pledge of the bonds, it is but 
just and reasonable to conclude that the bank thereby became 
bound in equity and good conscience to repay the money so 
advanced to it, with interest, upon a redelivery of the bonds.’ 

* As the court states, this would seem réasonable, and that 
the State, when she took possession of the assets of the Real 
Estate Bank, thereby obligated herself to liquidate this amount, 
withzinterest, upon surrender of all the bonds. It appears, how- 
ever, that the Governor funded the whole 500 bonds, with 
interest; and it further appears from the records of the office of ` 
the State "Treasurer, that there has been paid by the State, as 
interest on these funded bonds, the sum of $168,390, and that in 
addition, sixty-four (64) of the bonds (amounting to $64,000) - 
have been redeemed, the whole making the sum of $232,300 
which the State has paid. 

“ The sum originally obtained by the bank on the 500 bonds 
was $125,000. For this the State has already paid a sum nearly 
equal to the original amount obtained by the bank, with interest 
added to 1870—the time the whole of the 500 bonds were 


funded. 7 


“To recapitulate. The coupons presented are refused : 
^ “1, Because neither the bonds from which they were taken, 
nor any part of the original 500 bonds embraced in the same class, 
were ever a legal debt against the State, and she is not bound, 
legally or equitably, to recognize or receive them. ` 
. 2, If it be found that the bank officers, in hypothecating or 
pledging the 500 bonds, acted in accordance with law, and the 


a 
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State thereby became bound by their action, she could only be 
held liable for the amount actually obtained, with interest 
thereon, and in ascertaining that the State should be credited 


‘with the amount of principal and interest already’ paid. 


“J. N. SMITHEE, 
“ Commissioner State Lands.” 


Afterwards, H. H. Croftin, by his attorney, Percy Eakin, 
Esq., made a similar tender to that of Barrows, which I also 
declined, and he applied to the circuit court: for a mandamus. 
This the court declined to grant, and Eakin appealed. This suit 
is now pending in the Supreme Court. | 


e 7 MISCELLANEOUS. 


Under an act of the last Legislature, I sold at Arkadelphia 


on the Ist May, 1877, after due notice, the Blind Institute be- 


longing to the State àt that place. It was purchased by the 
Baptist.church and converted into a high-school. The property 
brought $1050—$50 more than the appraised value. One-third 
of this amount was paid down, and notes taken for the remain- 
der, due in one and two vears. These notes and the money 
were turned over to the State Treasurer. 
~ I desire again to call attention to the law in reference to cut- 
ting timber off the public lands. As it now stands, it is insuffi- 
cient, and never attempted to be enforced. My attention is fre- 
quently called to trespasses of this kind, and I have as frequently 
reported the matter to the prosecuting attorneys, but have never 
heard of any punishment being inflicted on the offenders, A 
comprehensive law is badly needed to protect the State’s inter- 
ests in this particular. | 
The field-notes of the public surveys and the records ot ilic 
Surveyor-General’s office, should, by an act of the Legislature, 
be declared publie records, and turned over to this Department. 
All the records now in the Auditor's -office relating to forfeited 
lands; should also be turned over to this Department. | 
The appropriation to pay expenses of trials before Registers . 
of the United States Land offices, in cases where the Govern- 
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ment and State claim the same land, should be continued. Cases 
of this kind are continually arising, and the Land Commissioner 
should be left in an attitude to protect the State’s interests. 

The tables accompanying this Report show the transactions 
of the Department during the past two years. It will be ob- 
served that the amount of business in the way of receipts is about 
double. what it was for the two years previous, and it is con- 
stantly increasing. The clerical force is insufficient, and should 


be increased at least one. But for the efficiency of the janitor, 


lately promoted to a clerkship, it would have been impossible to 
accomplish the amount of work performed during the past two 
years. E 

By reference to the amount of fees received, it will be seen 
that the Department is very nearly self-sustaining. It will be- 
come fully so if the recommendations ue in this Report ` 
are adopted. | 

At this point I desire to say that any attempt to abolish the 
office of Commissioner of State Lands, in my judgment, would 
prove highly detrimental to the interests of the State. The con- 
fusion which has heretofore risen in the landed interests of the 
State can be traced directly to the inefficiency-of a system which 
had many heads prior to the war. The Auditor,if he attends to 
his duties properly, has as much to do as one officer should be re- 
quired to perform. It would be impossible for him to attend to 
the duties of his own office and give proper attention to the many 
delicate and intricate questions constantly arising in the Land 
Department and protect the State's interests as they should be. 
To bestow on the counties the forfeited lands would cause endless 
confusion and result finally as a curse instead of a blessing. The 
counties now get their proportion of every sale of these lands 
made. Certainly they could not dispose of them faster or to 
better advantage than under the present system. The great num= 
ber of erroneous forfeitures is a sufficient reason, if no other ex- 
isted, why the forfeited lands should be under the control of 
this Department. | 


[59] 
5 ce “IMMIGRATION: DEPARTMENT! 


As stated i in. fast Report, I organized an pu. Depart- 
ment in connection with this office in the winter of 1874 and 
1875. - Ohe clerk was assigned to this Department, which has 
been kept up from that time to the present. The last General 


Assembly appropriated $1000 to pay for advertising and other ' 


expenses of this Department for the two years, embraced in this 
Report. - While this was a small amount with which to adver- 
tise a great State for two years, and pay other expenses, I have 
been enabled to.do much with it. Advertisements have been in- 
inserted in New York, Chicago, St. Louis, and- other papers, 
which have done much good. Thousands of letters making in- 
quiries in regard to the State have been answered | by letter, and 
thousands of others have been answered with documents. I pre- 
pared and had published a short and comprehensive history of 
the resources of the State, which has been distributed quite ex- 
tensively. — 

After the close of the Centennial exhibition at Philadelphia, 
a National Immigration Bureau was organized, and Marchinery 
^ Hall, in. Fairmount Park, was turned over to-the Bureau in 
which to keep.on permanent exhibition the products of each 
State. Dr. George W. Lawrence was appointed by the Board of 
Managers, Vice-President of the Association for Arkansas, and I 
was designated as the General Agent for this State. All con- 
tributions from the States and Territories are exhibited free. 
With the view of adding to the resources of Arkansas on exhi- 
bition, I issued a circular letter to the people of the State asking | 
them to forward to me, for exhibition at our last State Fair, all ` 
articles representing the resources of the State, these to be ex- 
hibited at the Fair, and afterwards forwarded to Philadelphia. 
While I received a large number af articles, they were not in. suf- 
ficient quantity to justify their shipment to Philadelphia. We 
have on exhibition there specimens of our mineral resources, and 
. ought to have specimens of our agricultural products also. They 
cannot be ebtained, however, without paying some one to collect 
them, and,then paying for the articles themselves. This is my 
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experience, and I found it too expensive to prosecute with the 
small appropriation at my command. Local immigration socie- 
ties have been organized in' various counties, as auxiliary to a State 
society, which was organized in February, 1877. These societies 
have done and are still doing much to advance the interests of 


_ the State. Working in harmony with this Department, together ^ 


with the different railroad companies and private individuals, a 
considerable tide of immigration has been turned in this direc- 
iion. While I have no definite means of ascertaining the exact 
number of immigrants who have come fo the State during the 
past two years, I feel safe in saying, from all the estimates I can 
make, that the number is not less than 100,000. ü 
Many parties have applied to Your Excelleney and the Land 
Commissioner for some official document showing that they have 
authority to travel and speak in behalf of Arkansas. Wherever 
reliable, letters have been given them signed by Your Excelleney 
and myself, conferring the authority desired, but with the under- 
standing that no expense was to attach to the State. Letters of 
this charaeter have been given the following ND during the | 
past two years: Hl 
Prof. J. E» Ware, Editor of Mines, Metals and Arts, St. Louis 
I furnished to Prof. Ware five hundred papers containing a de- 
scription of our resources by myself, for distribution at the Paris 
EE SS 
Prof. F. L. Harvey, of the Arkansas Industrial University ; 
D. H. Call, of Chicago ; 

' Dr. J. Guy Lewis, of Texarkana. 

. Early in 1875, I issued a circular letter to the people of the 
different counties, urging the organization of county immigration 
societies, and the publication and distribution of statistics, set- 
ting forth the resources of their respective counties. At the date 
of the last report only ten counties had organized societies. As 
previously stated, in February, 1877, a State Society was organ- 
ized, and now the auxiliary societies numbertwenty. The Pres- 
ident of the State Society, Gen. R. C. Newton; the General 
Agent, Gen. Jas. F. Fagan, and the Secretary, Maj. J. D. Darden, 
and his assistants, W. A. Webber, Esq., E. A. Warren, Esq.; 


tery 


and M. L. Davis, Esq., have been very active in disseminating“ 
information in regard to the State. The General "Agent has am 
office in this city, where all information of every character in 
‘regard to the State, is furnished inquirers. g 

The subject of immigration is one which should engage the 
earnest attention of the Legislature. With more people and 
` more capital, the publie burdens will be lightened—indeed, this 
. is the true way to lessen our taxation, and every dollar expended 
in this direction is more than doubled in benefits to the State. 
Should nothing else be done, I urge Your Excellency to recom- 
mend such a liberal appropriation as will enable the Commis- 
sioner of State Lands to advertise the State more extensively ` 
than has yet been done. p 


{ 
\ 


^" CONCLUSION. 


I cannot close this Report without returning special thanks 
to the men who have worked with me inthis Department during 
the past four and half years, viz: “Di W. Lear, my deputy, (who - 
sueceeds to the Commissionership); Mr. Tom. P. Brashear, who 
succeeds Capt. Lear as deputy ; Mr. Robert V. Yeakle, my book- 
keeper and head of the swamp division; Mr. T..G. Riley, immi- 
gration clerk, and Mr. Bennie Meyers, who has worked his way 
from janitor to a clerkship. Every one of these men are fa- 
miliar with the affairs of the office, and in parting from them I 
have the consolation of knowing that the affairs of the Depart- 
ment are left in competent and efficient hands. | 

The Land Department, as at present organized, is one of the 
most efficient in the State Government; and the recommenda- 
tions contained in this report should be adopted in order to make 
the land system more comprehensive and intelligible. 


7 J. N. SMITHEE, 


Commissioner State Lands. 
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Saline e NEEN ENEE ANNER natnra 12,101 15) 1,242 45} GRILL IT NET 240 00] 2,168 54) 9,692601 L5 
Scott ............. DEER 18,231 00 40 00| 160 00............... 80 00|............... . $8000 280 00} 17,871 00 
A 7,410 00! 20000 40 00. 40 00. 28000}  27000| 6,850 00 
Sebastian .........ceee neret tnnt -12,262 48| 1,884 64| ` 749021 4000|... eere nnne 2,478 41|; 2,623 66| 7,160 41 
Sevier EEN EE 18,502 81 680 00 409 36 120 00|............... | eere 16000| 1,209 36| 17,133 45 
Sharp... eene nee 27,701 69} 2,418 00]. 440 00 148 00) = 160 900,.............. 8000| 3,166 00| 2,455 69 
St. Francis............... KEREN eene ene 29,910 90| 4, 284 23| 3,069 54 280 00 320 00]............ ee 880 001 7,953 77| 21 077 13 y 
Stone ............. ooo. TEMP EE PR "192 00 37 43 180 00 ` D WÉI IA ener DEE 886 19|...... ......... 
Union NENNEN 74,438 37! 12,785 82| 1,561 89 240 00) , 265 00).,............. 1,400 00] 14,852 71) 58,185 66 M 
Van Buren... SERA ENEE 41 583 64| 1 "604 32 "394 24 PREMIER 400 00|..............: 70000; 2, 398 57| 38,485 07 
| Washington aebecescast eóoptoo? PPP ho. en. horas N 37, 001 191. TTE so oeosoosoocosocs]ooeee covoccecc|oececcesecocn ss | éoooeeocooceeeo 25 00 .. TET 86,976 19 
White... seas WEEN 39,740 93! 8,618 40] 200 67| 16000, (ëm 76000| 4,099 07| 27,881 86 
WoodrUíliooorconoconocncronccnuororocuannoconocos 86,193 49) 2 703 83) , 2,596 13 32) 00] 3,431 50]......... ...... - 2,680 00| 9, "051. 46| 74,462 03 ` 
Yell .......... Stee REENEN KEREN ER EE AER secre 4, 205 5] ES 00| 40 00] ........... son 40 00|...... .......-. lo. enee pesos 280 00| 3,925 51 
` "Totals... eee een see .] 2,680, 878 75} 183,743 66 ss, 791 83 4,670 76| 35,006 71|- 1,675 00| 68,716 02} 282,887 96[.......1.... 1» 
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Total area subject to disposal as shown by last HEH «rendue tuis A 2,680; 878 75 V 
Total area donated to heads of families. .....,......... 14° re she vs m ur 7 - 188; 743 66 er E dei 
"Total area sold at fifty cents per agoe, eere eene ERR EEEEENEEREEEEEEEEN vanepaene ore ro nr tenses cesses ENEE M 57, ‘ot 83 ., 
Total area sold under Section 2905 Gantt's Digest, E EEEEE eene enne o opera novena ron nnns m iini 4,070.78 ` E 
Total area redeemed De proper owner, under act December 14, 1875 E Dee sens 30, 006 71 ' 
Total area redeemed by minors, ete., under act of March 6, EE EE 1 678 00 
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Total area discovered to be erroneously forfeited since last QODOH ale lado arat d ux D et ace. 68, 71602. 3 
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Total.. OOO FLED PER HEH HETERO L LE DE OHOS EP arder HHO DOES s ere *eetdadqeovo rreopopporoo o... soo 0000 ar oto o oF 
à . i pew zi 
DIR UK 2,329, O74 772, 680, 8787 (o 
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Number of acres pen feta for the Nee oF ae 3- 4-5, less the amount discovered to be er roneous, and not oia " 
in tabular statement... uL T T slo MU TR 747,882 67 
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Statement ‘showing-Town Lots and Blocks Forfeited to the State. for the non-payment 
of the Taxes, and ‘subject to sale for the Tax, Penalty and Costs due thereon Sep-. 
tember 30, 1818; exclusive of the forfeitures: for 1873-4- sfr 
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Pine Bluff................ iss 65 | 3 | Jefferson. 


21 EE Lonoke; 


Brownsville ............. ite OL EE enon: 


Roseville ............. .........- Oe tne tet UM ule 
Rocky Comfort....... lk kaak aeti aia ud 1 
Brinkley d i ork ie ae NN UU: O E Xx ee M 
o MN ET cR p ME CMS Nevada. 
Camden .. EE ER "— 6 urov SC -Quachita. 
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EXHIBIT *B'"—cContinued: 


is- 


_Town or City. County. 


Number of lots 
ect to dis- 
1, 

Number ofbl’cks 
ect to d 


` a 
> 8 Kat 
do ao 
m Su E 


Murfreesboro a. ise vanasse S anida RUN ENSE 
Harrisburg sunno ege Ee ica 
Aberdeen... ——— MÀ 
Des T6... cos ceu ES o 
De Valls Bluff..................... eese O ins ka Ai 
Hickory Plains. ied ost venna rire es yere Rn 
Little Rol ini ia 
Pocahontas iii E YA VETERES sina sos 
Pittman EE EE 
o AAA diaeta ebrei ees 
Greenwood ÓN 
Jenny Lingerie E 
Sulphur Springs EE eee 
SAIGI cnt EG 
Madison. 
El sii EE E RSD 
Eäyetlevill eas sie ipie ye EXE de eie ET 
EEN EEN 
Cincinnati...............-. cesson Á(€A—— 1 
Elm Springs... eene kr dunes unes RÀ H 
Pungay EEN Bee 1 |..........| Washington. 


West Põltsam seadis ca VER SOR ER UK RARE 96 ]|............] White. 
Dardanelle ............... eee e nn " l j......-.| Yell. 


12 2 |Pike. 
8 [|............] Poinsett. 
15 |............| Prairie. 
eese. | Prairie. 
esses] Prairie. 
eese, Prairie. 
2 |Pulaski. 
1 | Randolph. 
Sees P sis Randolbh." 
unenee SeRrGy. 
eese] Sebastian. 
eese] Sebastian. 
| 1 | Sebastian. 
3 |............| Sebastian. 
199 | St. Francis. 
esee] Union, . 
Washington. 
et Washington. 
ete. Washington. 
po Washington. 


e La ` kasel 
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Recapitulation. 


Total number of lots Cee Oe ee Oe oad He AH oosótoeva*aecoóvevesevovetütenlteeee CEO HEHOEE OESEOR CHORES 1,392 
Total number of blocks...... oo... eee en 200 


estoos OHS OHH HEHE RAHHEHH atesat 00900905 0909*99099V6 
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i E [71] 
EKHIBIT «Cc : 

Statement, showing the condition of the selections of Swamp and Overflowed Lands, 
Reported to the Commissioner of the General Land Office, üpon which the State is 
entitled to indemnity by, the United States under the Act of Congress approved 
March 2, 1855. se 

L om ti KoE 5 
(288338 | $23522 
EIITEMEEESECENE 
Se eR Ge a RO DO m oja 
District b E 
ct. | us 5 BARI 
, 070 3 aT g ZTS 
| = 2288 ENEE 
2342888 | sak SZasy 
| spas Be ELLE 
ja a 

Tittle RoCk osi cetus A taak - $ 18,265 13 35.065.66 

Clarksville ..................... queen nenne 5,692 91 11,060.20 

Fayetteville ee EEN tee eene 13,138 14 6,264.89 

Washington RPM eee Laon rae re toan as cu 13,597 97 | 11,396.82 

E onan ieee 52,568 12 37,063.13 

Helena encococonnonnonioororoon osos! Pe | * 13,858 31 21,751.20 

Champagnolle..... e ted aioar qe ege Vrai S cei oaa sae Leeds 27,591 29 1,825.86 

Totals 1... m EN | $144,711 87 131,027.76 
i j 
WI 


7 E T 
P 2i i 
Be K "E E 
p: OK | - 
/ " zu E 
Ti pS ag eI 
i Kind and . Amount of Funds Received from Second Purchasers, on" what i is known 
i as “ d aded Entries " of Swamp Lands. ` 
i QE : a E MI D EE 
a c 1 1 
& = = c e cu c. 
E f a 5 | E | E: | 3 E 
E County. ji D | ¡ County. Dt 
ud è DO ké be © | A 
m E a 2 dig 
1 a —— o P ES : AK t 
ah , = | 2 ¡el ; H Ed ^ 
di EE SES EE 
SN .  Arkafsas........ A ponens Bro't forward! $48,743 74 5430 00 $320 
tb Ashley ......... eM Ie 
de Benton se . lia (dan Little River .. 180 001....:... vaal sas 
ty Boone .. .:......... eee IN ||] Lonoke........... 403 00]........... z0 
i dl A A | kork || Lincoln Saimaa ER osis 
ibe Baxter ........... ia RN E LEG; oie ihe 875 80 = 
Pu Calhoun ...........] eee Segoe | votes] E DIO A 90. 001. escorol nee 
eq No cos SURE EE PUDE M Miller. 0...0. 420 00].......... ls 
ae Chicot ..............[ enne E EEL Monroe ......| 8,855 681. — 
Er leren Seege t 580 00].......... .. || Montgomery... |... sp aoa ME 
4e Columbia ......... EE [aoo Mississippi ..-7.|........ tarsas ha AA ee 
VW: Conway ........... 360 OO iesaka laas Nevada ..... .... 60 res Së 
Ei Craighead......... 9,840 00|...........]...... Newton lessen E UMS DA A 
ids Crawford ......... 90:200; stes senes Ouachita ... ..... A 60 00|...... 
(195 Crittenden Jensen 1 M E Perry ... e— 370 00... cel ee 
sa t ÕTOSS ............... BOT TE suits cns Philips .. ..... 1... Peru DRE HM 
81x Clay ........ De "IC RDUM PNE Pike... 60 001.....,.....| eee 
c * — Dallas ............- ^290 00] LL Polk ..... ... ..... 30 oul ........ 1... 
EN Desa cius erede cete PAN ets Pope .... T ele 
x E. WLC Wek cavers, EE ...|| Poinsett ege i -9,890 20 ———— eee 
x d Dorsey ........... d 1,490 00; seu] Prairie sess 8,930 92! 190 001...... 
+, Kirs Franklin ........ Aa E ee .| Pulaski .........1 180 D TEMO enm 
d Fulton... 00... ee MEKA ON Randolph | 1,980 00).........- ko 
pu Faulkner ......... 150 00) coss Fit SAME E kg A A E 
Kä Grant .............. 2,010 00| $30 00j......| Scott .... ......... 260 00| 40 001...... 
d GTGOH catis: 803) 94 alia lacs: Searcy ln eeu adis 
no Garland .......... A sets, A RS Sebastian ....... 218.00] util ls 
Bit Hempstead ...... 40 00! e, -[......)| Sevier ..... ..1... 910 lge iles 
M Hot Spring...... 420 90 300 00|...... Sharp aa cerro. M ki 
Ai E Howard .......... i 140 001. .........]......|| 86, Francis...... 958 125 soca E ei 
de. Independence... 288200] o ciere bees Stone ... ....... | 40 EE A 
E IZAN exe hig ea tila eats ee cM eae jj Union... le SEE Oe eter 
; Jackson ..........| 17, 294 17, 90 00 $320) Van Buren...... | 190 00. oca iens 
Jefferson........... 258 14. cess leote Washington ee ne 20 
Johnson ........... 30-901... uu White ............. | 6,166 48 56 15|...... 
, Lafayette ......... 80.00. coc etos Woodruff . ...... 8,526 42! 80 001...... 
Lawrence.........{ 5,084 15| 60 00). Vell andá 1,947 00]... colin... 
Car'd forw “yd $48,743 74 $430 00/$3201| Totals ........;3109054 76,$836 15 $360 
Ce , 
P í 
de | | 
e i g | 
Es da 
m As 
d ES i 1 
D i + 1 ( 


- EKHIBIT “E | | , 


Statement showing the Amount and kinds of Land Sold, and the Amount and kind of Funds Received by the Commissioner of State Lands during 
the two years ending September 30, 1878. 


| . L, "3 BL kp PA ) t | a DA ' . E 
What Class of Lands and | Au & | AG | A | Brae | S85 ZS | E 3 S 288] E | B. 
on What Account. | S | Zas H 34 AS BAD a. | go ¡METE de | S 
d “SE | 25 | kääne | 222 | — 4 Sy [sack pe ` 
s | 232 | 32 ER E f HERE 
E i SS ..| het -| -d — ozy- Suez Gi. 
- I— à <4 Em | old gan | $38 | 2943 ESKA 
Swamp, approved... | 4,8 8.13) $ 864 36| $3, 396 49| $182 18. cesse eee mmm nmm lee eene enne nenne seo nnne E 
Swamp, unapproved... ene 80 fu 10 OO} .............. $150 OO] cere eee PA rm E eem nnn cane edem enne arvava 
Swamp, pre-empted......... 4,074 65|...... e nene nmm need nemen TEMPE ETA "ER 
Internal improvement .. 128.23 384 ol... TH TES | beens penser tances OS EPI IÓ (enne penu ru 
Seminary ......... eere 80.00) — 240 00................ enne A A EM A DUI " 
Saline .. 80 00| . 240 00|.......... eee ES NEE ll tenen pee gg ll FEE 
Real Estate Bank,sold..., 3,998 97| ) ............ hell SCR 
Real Estate Bank, rel IE 820 49 | | 
deemed by the owners of jl 12228, 09 essen POROS esteso $17, 988 21) $200 00! $1,500 00 $708 03) $11,143 TE PETERE TM 
the equity ofredemption | 8 ! | ~ 
Forfeited for taxes and sold | | 
_» . under aet Dec. 15, 1875.. sp :60,525 d 14, 08 88]. sse rnm nm emere] sore enne penne ens "D eseese ENN enne rens oW 754 09 
Forfeited for taxes, sold : . Ñ C AN \ | 
and redeemed for the 
taxes, penalty and costs., 41,351.97! 3,818 88|..... e [eene mH pem dme nnn [os PHP | $476 97 4,584 51 
Fees on all classes of lands ............... 10, 140 18). ll POP | NEN PORO emen] 77 90 ji ee ne 
. . Totals.......... mu amy 127,415 5 98| 34,02 34 PE? 4-| $3,38967 als '$339 18| $17,988 21| 200 00 84,500 0 ool x OF x 0803 311,143 43 13] $ $544 87) $20,288 op 
“Of this quantity, 2,734 11-100 acres were discovered to be erroneously forfeited after sold, and the amount to be refunded, in conse- 
quence, at 50 cents per aere, will be $1,367.05. . n J / 
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l 
EXHIBIT “E et xtecapitulation of Funds. i 
ja Zeie T ZE EE Re nM 
Kind of Funds. Amt. 


State NIGEL scere bi dei ia € E Seen vuneneen 34,027 48 
Auditor’s Swamp Land Marians aast ——Á———— diets aa 3,396 49 
Swamp Land Scrip....... TRE — jka ————— M 232 18 
Six per cent Funding Bonds Coupons (non-Holfords).... —— 17,968 21 
Six percent Funding Bonds (non-Holfords) — O cuoi 200 00 
Real Estate Bank Bonds........- A oa —— ———— — 4,500 00 
State Bank Bonds, coupons .. .............. (€ e DR 108 03 
United States Currency........... .............. —M— € 554 87 
County Seri RECS 00 


i D 


e EE GEN el $81,995 86 
Amount for which notes have bee en given for redemption of Reali ` 
Estate Bank Landes... uk ees NUN —— MILES 


Grand totali ———— Á— SOS esent 
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